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INTRODUCTION
This petition challenges a U.S. Environmental Protection Agency
(“EPA”) rule permitting the continued commercial use of a chemical
that has already killed dozens of workers and harmed countless others.
Methylene chloride—the active ingredient in many widely used
paint stripping products—is acutely lethal. It releases toxic fumes that
turn to carbon monoxide in the lungs, killing users in as few as ten
minutes. Of the more than fifty known deaths from methylene chloride
paint strippers, most have been workers exposed on the job.
EPA documented methylene chloride’s unreasonable risks in a
2014 risk assessment. It proposed a ban on commercial and consumer
uses of methylene chloride paint strippers in January 2017. Since then,
at least four more people, including three workers, have died from
methylene chloride inhalation. EPA promised the victims’ family
members that it would finalize its proposed ban, and it repeated that
pledge in testimony before Congress.
Then, last March, EPA reversed course. Despite its statutory
obligations and public commitments to address methylene chloride’s
unreasonable risks, EPA finalized a rule banning only consumer uses of

1
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methylene chloride paint strippers, leaving commercial uses
unregulated. EPA’s own risk assessment—reaffirmed in its final rule—
shows that workers face the greatest risks from methylene chloride, and
that delayed protections are likely to result in additional deaths. Yet
EPA decided, without justification, to exclude commercial uses from
that rule.
This exclusion is dangerous and unlawful. When a chemical
presents unreasonable risks, the Toxic Substances Control Act (“TSCA”)
requires EPA to regulate the chemical “to the extent necessary” to
eliminate such risks. 15 U.S.C. § 2605(a). EPA’s failure to address the
most dangerous uses of methylene chloride paint strippers in its final
rule violates this requirement. EPA also provided no explanation for
excluding commercial uses, acted inconsistently in finalizing an
unreasonable risk determination for consumers but not for workers that
face even greater risks, and ignored a significant aspect of the problem,
rendering its rule arbitrary and capricious.
EPA has stated that it may consider regulating commercial uses of
methylene chloride paint strippers in a separate rule, which EPA has
yet to propose and may never complete. These allusions to future

2
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regulation, which EPA has been making in varying forms since 1985, do
not excuse EPA’s failure to address the unreasonable risks posed by
methylene chloride today. Every reason that EPA has provided for
banning consumer uses of methylene chloride paint strippers applies
with equal or greater force to the commercial users and bystanders
whom EPA left in harm’s way. The Petition should be granted and the
methylene chloride rule should be remanded, without vacatur and with
instructions to finalize requirements for commercial uses consistent
with EPA’s risk assessment.
STATEMENT OF JURISDICTION
Petitioners challenge a final EPA rule regulating the uses of
methylene chloride under TSCA (the “MC Rule”). Methylene Chloride;
Regulation of Paint and Coating Removal for Consumer Use Under
TSCA Section 6(a), 84 Fed. Reg. 11,420 (Mar. 27, 2019), JA____. TSCA
grants the U.S. Courts of Appeals jurisdiction to review the MC Rule.

See 15 U.S.C. § 2618(a)(1)(A). Venue is proper in this Circuit because
Petitioners Natural Resources Defense Council (“NRDC”) and Vermont
Public Interest Research Group (“VPIRG”) reside within the Circuit.

3
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See id.; see also Decl. of Alexandra Hernandez ¶ 3, A19; Decl. of Paul
Burns ¶ 2, A26.
Pursuant to EPA regulations, the MC Rule was promulgated for
the purposes of judicial review on April 10, 2019, fourteen days after its
March 27 publication in the Federal Register. See 40 C.F.R. § 23.5; 84
Fed. Reg. at 11,420, JA____. This Petition is timely because it was filed
on April 18, 2019, “not later than 60 days after the date on which [the]
rule is promulgated.” 15 U.S.C. § 2618(a)(1)(A).
STATEMENT OF ISSUES PRESENTED
1.

TSCA Section 6 states that, upon a finding that a chemical

presents unreasonable risk to human health or the environment, EPA
“shall” regulate the chemical “to the extent necessary so that [it] no
longer presents such risk.” 15 U.S.C. § 2605(a). Does the MC Rule’s
exclusion of commercial uses of methylene chloride paint strippers
violate this requirement?
2.

For chemicals subject to risk assessments before TSCA was

amended in 2016, EPA must either re-evaluate the chemicals under the
amended law or issue regulations that are “consistent with the scope of
the completed risk assessment.” 15 U.S.C. § 2625(l)(4). Having decided
4
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not to re-evaluate paint stripping uses of methylene chloride under the
amended TSCA and instead to regulate those uses based on a 2014 risk
assessment, did EPA violate TSCA by excluding the commercial paint
stripping uses covered in the completed risk assessment from the MC
Rule?
3.

Is EPA’s exclusion of commercial uses from the MC Rule

arbitrary, capricious, or an abuse of discretion?
STATEMENT OF THE CASE
Petitioners challenge EPA’s final MC Rule, which, in an abrupt
departure from the proposed rule and from EPA’s underlying risk
assessment, excludes commercial uses from the ban on methylene
chloride paint strippers. 84 Fed. Reg. 11,420, JA____.
I.

TSCA Requires EPA to Regulate Chemicals that Present
Unreasonable Risks to Human Health or the Environment
As enacted in 1976, Section 6(a) of TSCA directed EPA to issue

rules restricting chemicals that EPA determined present unreasonable
risks of injury to human health or the environment. 15 U.S.C. §
2605(a). Over the ensuing four decades, however, EPA exercised that
authority for very few chemicals. One reason for this inaction was that
5
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the agency conducted only a handful of risk assessments, leaving
thousands of chemicals unstudied and thus unregulated. After forty
years of discretionary and rare risk assessments under Section 6,
Congress amended TSCA in 2016 to “enhanc[e] EPA’s authority to
regulate chemicals.” 162 Cong. Rec. S3514 (daily ed. June 7, 2016).
To increase the pace of regulatory activity, the 2016 TSCA
amendments prescribe a new process for the evaluation and regulation
of chemicals in commerce. See 15 U.S.C. § 2605. For the first time,
Congress required EPA to conduct risk evaluations1 for a minimum
number of chemicals, beginning with ten chemicals to be designated by
EPA within 180 days of the enactment of the TSCA amendments. 15
U.S.C. § 2605(b)(2)(A). After the first ten risk evaluations, EPA is
required to follow a strict schedule for designating additional batches of
“[h]igh-priority substances”—those that “may present an unreasonable
risk of injury to health or the environment”—which will then undergo
full risk evaluations. Id. § 2605(b)(1)(B)(i).

EPA uses the term “risk assessment” to refer to analyses conducted
prior the 2016 TSCA amendments, and, following the language of the
revised law, the term “risk evaluation” to refer to analyses conducted
following those amendments.
1

6
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EPA has three years from the initiation of a risk evaluation to
complete the evaluation and to determine whether the chemical
“presents an unreasonable risk of injury to health or the environment.”

Id. §§ 2605(b)(4)(G)(i), 2605(c)(1). If a chemical presents unreasonable
risk, EPA “shall” regulate the chemical “to the extent necessary so that
[it] no longer presents such risk.” Id. § 2605(a). EPA must propose
such regulations within a year of completing its risk evaluation, and
must finalize the regulations within two years of the completed
evaluation. Id. § 2605(c)(1).
In designating high-priority substances, conducting risk
evaluations, and adopting regulations to eliminate unreasonable risk,
EPA must specifically consider and address risks to “workers,” who are
defined as a “potentially exposed or susceptible subpopulation” that
“may be at greater risk than the general population of adverse health
effects.” Id. §§ 2602(12), 2605(b)(4)(A).
Central to this proceeding, at the time of the 2016 amendments
EPA had recently completed risk assessments for methylene chloride
and four other chemicals. For these five chemicals, Congress gave EPA
two options. EPA could follow the path established in the TSCA

7
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amendments and conduct new risk evaluations pursuant to the
timeframes set forth in Section 6 of the amended law. Alternatively, in
order to “avoid any delay in the imposition of important public health
protections that are known to be needed,” 162 Cong. Rec. S3519,
Congress authorized EPA to forgo new risk evaluations and to regulate
those chemicals based on their recently completed risk assessments. 15
U.S.C. § 2625(l)(4) (“Section 26(l)(4)”). If EPA chooses to rely on a
chemical’s pre-2016 risk assessment, TSCA Section 26(l)(4) requires the
resulting regulations to be “consistent with the scope of the completed
risk assessment for the chemical substance and … with other applicable
requirements of [TSCA Section 6].” Id.
II.

EPA’s Has Long Recognized Methylene Chloride’s Unreasonable
Risks
More than three decades ago, EPA “initiated a priority review of

methylene chloride” under a distinct TSCA provision that allows EPA to
commence immediate protective action when a chemical may present a
significant public health threat. See 15 U.S.C. § 2603(f); Methylene
Chloride; Initiation of Accelerated Review, 50 Fed. Reg. 20,126 (May 14,
1985). At the time, EPA determined that the risks associated with

8
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occupational exposures to methylene chloride “were sufficient to
trigger” that priority review. Methylene Chloride; Initiation of
Regulatory Investigation, 50 Fed. Reg. 42,037, 42,040 (Oct. 17, 1985).
On October 17, 1985, EPA issued an Advance Notice of Proposed
Rulemaking (“ANPRM”) announcing a “comprehensive regulatory
investigation” of potential options for the management of methylene
chloride’s risks. Id. at 42,038.
Over the next twenty-seven years, however, EPA took no further
action on methylene chloride under TSCA, while workers continued to
die. A 2012 Center for Disease Control and Prevention (“CDC”) report
identified thirteen deaths from the use of methylene chloride paint
strippers in commercial bathtub refinishing. CDC, Fatal Exposure to

Methylene Chloride Among Bathtub Refinishers — United States,
2000–2011, 61 Morbidity & Mortality Wkly. Rep. 119 (Feb. 24, 2012),
JA____. CDC warned that “[t]he widespread availability of these
products and their effectiveness puts both professional bathtub
refinishers and do-it-yourselfers at risk.” Id. at 122, JA____.
In June 2012, shortly after the release of that CDC report, EPA
included methylene chloride on its TSCA Work Plan, a list of chemicals

9
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that EPA planned to assess under the pre-amendment TSCA. EPA,
TSCA Work Plan Chemicals at 1 (June 2012), JA____. In January
2013, EPA released a draft risk assessment of methylene chloride’s
paint stripping uses for public comment and peer review. EPA, EPA740-R1-4003, TSCA Work Plan Chemical Risk Assessment: Methylene
Chloride: Paint Stripping Use, at 13 (Aug. 2014) (“Risk Assessment”),
JA____. EPA finalized the Risk Assessment in August 2014. See id. at
1, JA____.
Risk – the likelihood of harmful effects to human health or
ecological systems – is determined by the toxicity of a chemical (i.e., its
hazard) combined with how much contact (i.e., exposure) a person or
ecological receptor has with the chemical. EPA, About Risk

Assessment, https://www.epa.gov/risk/about-risk-assessment (last
updated June 5, 2019). The Risk Assessment analyzed methylene
chloride’s risks to commercial users (workers who use methylene
chloride paint strippers on the job), consumer users (individuals who
use methylene chloride paint strippers in a non-work setting), and
bystanders (individuals who do not use methylene chloride paint
strippers but reside or work in buildings where such products are used).

10
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Risk Assessment at 20, JA____. EPA identified the hazards of
methylene chloride based on the adverse effects associated with the
chemical, estimated methylene chloride exposures under various use
scenarios, and then quantified the risks (i.e., the probability of harm)
from commercial and consumer uses of methylene chloride paint
strippers based on the relationship between the hazard and expected
exposures. See id. at 19–26, JA____–____. At this last step, EPA
compared the calculated risks associated with methylene chloride to
levels that EPA deems acceptable. Id. 2
In the Risk Assessment, EPA concluded that workers face the
greatest risks, in part because they are the most frequently exposed to
methylene chloride paint strippers. Id. at 89–107, JA____–____. The

For non-cancer effects, the quantified risks are referred to as a
“margin of exposure” (“MOE”) and the acceptable risk level is referred
to as a “benchmark MOE.” If the MOE, which is calculated based on
the chemical’s toxicity and likely exposures, is lower than the
benchmark MOE, EPA generally presumes that the chemical poses an
unreasonable risk. See 82 Fed. Reg. at 7471, JA____. For cancer
effects, EPA calculates the increased likelihood that an individual
exposed to the chemical may contract cancer. If the increased cancer
risk is greater than a specified threshold (generally set between 1 in
10,000 and 1 in 1,000,000), EPA generally presumes that the chemical
poses an unreasonable risk. Id.
2

11

Case 19-1042, Document 117-1, 10/16/2019, 2680538, Page23 of 78

Risk Assessment found that workers face acute risks (i.e., potential for
immediate harm) that are hundreds of times worse than EPA’s
acceptable level. Id. at 93–95, JA____–____. The Risk Assessment also
found that workers face significantly increased cancer risks from
chronic (i.e., long-term) methylene chloride exposure, and that “many of
the occupational scenarios” assessed by EPA exceeded the Agency’s
acceptable level by factors of 100 or more. Id. at 96–102, 119, JA____–
____, ____. Acute risks to consumers and bystanders, while lower than
those faced by workers, were also worse than EPA’s acceptable risk
levels. Id. at 89–91, JA____–____.
Despite finding exposures to methylene chloride that exceed
“immediately dangerous to life and health” levels, id. at 188, EPA did
nothing, sitting on the Risk Assessment for more than two years.
III.

EPA Proposed a Ban on Commercial and Consumer Uses of
Methylene Chloride Paint Strippers
On January 19, 2017, six months after the passage of the 2016

TSCA amendments, EPA proposed a ban on commercial and consumer
uses of methylene chloride paint strippers using its authority under
Section 26(l)(4). Methylene Chloride and N-Methylpyrrolidone;
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Regulation of Certain Uses Under TSCA Section 6(a), 82 Fed. Reg. 7464
(Jan. 19, 2017), JA____.3 EPA relied on the Risk Assessment as
evidence of methylene chloride’s unreasonable risks to workers,
consumers, and bystanders. Id. at 7478, 7488; JA____, ____. In
describing those risks, EPA wrote:
The danger posed by methylene chloride is its one-two punch
when fumes accumulate. Because it turns into carbon
monoxide in the body, it can starve the heart of oxygen and
prompt an attack. The chemical also acts as an anesthetic at
high doses: Its victims slump over, no longer breathing,
because the respiratory centers of their brains switch off.

Id. at 7482, JA____ (citing Jamie S. Hopkins, Common Solvent Keeps
Killing Workers, Consumers, Ctr. for Pub. Integrity (Sept. 21, 2015)
(“CPI Report”), https://publicintegrity.org/business/workers-rights/
common-solvent-keeps-killing-workers-consumers/).

While EPA previously found the use of methylene chloride paint
strippers in commercial furniture refinishing to present unreasonable
risk, the Agency excluded that use from the proposed ban, stating that
it intended to issue a separate proposal related to furniture refinishing.
82 Fed. Reg. 7498. EPA conducted follow-up stakeholder meetings but
never proposed that furniture refinishing rule. Although it is not at
issue in this proceeding, EPA’s failure to regulate the use of methylene
chloride paint strippers for furniture refinishing suffers from the same
defects as its failure to regulate other commercial uses.
3
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EPA identified forty-nine deaths caused by methylene chloride
paint strippers, an acknowledged “underestimate” that fails to account
for deaths that go unreported or are misattributed to heart disease and
other causes. Id. at 7482, JA____. Most of the people killed by
methylene chloride were workers, including a 19-year-old who died two
hours into his first day on the job; a 21-year-old and a 29-year-old who
were stripping the floor of a squash court; a 24-year-old church
maintenance worker who was removing paint from a baptismal pool; and
a 37-year-old mother of four who was refinishing an apartment bathtub.

See CPI Report. Others who were not using paint strippers died while
attempting to rescue coworkers who passed out from methylene chloride
fumes. 82 Fed. Reg. at 7482–83, JA____–__.
EPA’s proposed rule found that workers, consumers, and
bystanders all face unreasonable risks from acute methylene chloride
exposure. Bystanders may be exposed either from consumer uses, such
as a family member’s or neighbor’s do-it-yourself paint stripping project,
or commercial uses, such as a contractor’s use of methylene chloride
paint strippers in the bystander’s home, office, or a neighboring
apartment. Moreover, many bystanders cannot protect themselves by
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avoiding the spaces where such products are used, because methylene
chloride also threatens “residents of apartments or hotel rooms adjacent
to units in which paint and coating removal is being conducted.” Id. at
7476–77, JA____–__.
Relying on the analyses from the Risk Assessment, EPA found
that workers face greater risks from the use of methylene chloride paint
strippers than either consumers or bystanders. For acute central
nervous systems effects, EPA calculated that workers face risks that are
between 100 and 1,587 times greater than EPA’s deems acceptable. For
those same effects, consumers face risks between 6 and 50 times greater
than EPA deems acceptable, and bystanders face risks between 3 and
20 times greater. Id. at 7478, JA____.
EPA also found that workers face the greatest chronic risks from
methylene chloride, as they are more likely to use and to be exposed to
paint strippers on an ongoing (or chronic) basis. Id. EPA identified
“excess cancer risk greater than 1 in 1,000,000 for all of the commercial
scenarios evaluated,” with some uses expected to cause cancer in as
many as 1 in 250 workers (or 4,000 in 1,000,000). Id. The proposed
rule concluded that “chronic methylene chloride exposures during paint
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and coating removal present unreasonable risks.” Id. EPA specifically
found that Latino and Latina workers, who are overrepresented in the
construction trades, face the greatest risks from methylene chloride
paint strippers. Id. at 7476, JA____.
EPA concluded that only a commercial and consumer ban would
ensure that methylene chloride paint strippers “no longer present[] an
unreasonable risk.” Id. at 7488, JA____ (finding that such a ban “is
necessary”). EPA explained that warning labels had not prevented
prior methylene chloride-related deaths, and that enhanced labeling
“would not adequately address the unreasonable risk presented by this
use of this chemical because the nature of the information the user
would need to read, understand, and act upon is extremely complex.”

Id. at 7474, JA____. Similarly, reliance on personal protective
equipment such as respirators would not eliminate unreasonable risk,
because “risks of incapacitation or death are present even when
respiratory protection is used,” id. at 7471, JA____, and “not all workers
may be able to wear respirators.” Id. at 7481, JA____.
EPA also rejected alternatives that would have separately
regulated commercial and consumer uses of methylene chloride,
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explaining that paint strippers marketed for commercial uses were
often used by consumers and that the chemical “cannot be
straightforwardly restricted to a single type of project or user.” Id. at
7479, JA____. Critically, EPA found the alternatives to a ban –
including a “training and certification program” for commercial uses of
methylene chloride – would not adequately address methylene
chloride’s unreasonable risks. Id. at 7479, 7502, JA____, ____. EPA
expressed particular concerns about the effectiveness of a certification
and training program, stating that the “costs and challenges involved in
regulating distributors and ensuring that only trained and certified
commercial users are able to access these … products [is] a significant
limitation for this approach.” Id. at 7502, JA____.
As the proposed rule was being prepared for publication, EPA
designated methylene chloride as one of the first ten chemicals for risk
evaluation under the 2016 TSCA amendments (the “post-2016 Risk
Evaluation”). Designation of Ten Chemical Substances for Initial Risk
Evaluations Under the Toxic Substances Control Act, 81 Fed. Reg.
91,927 (Dec. 19, 2016). In conducting the post-2016 Risk Evaluation
(which is still underway), EPA reported that it was excluding
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commercial and consumer paint stripping uses, explaining that those
uses “will not be re-evaluated” because EPA had already “assessed the
risk from methylene chloride in consumer and commercial paint
removal … [and] determined that those risks were unreasonable.” EPA,
EPA 740-R1-7016, Problem Formulation of the Risk Evaluation for
Methylene Chloride 21 (May 2018) (“Problem Formulation”),
https://www.epa.gov/sites/production/files/2018-06/documents/
mecl problem formulation 05-31-18.pdf.4 Instead, EPA stated that it
would regulate methylene chloride’s paint stripping uses based on the
completed Risk Assessment. Id.
IV.

While EPA Delayed Action on the Proposed Rule, Four More
People Died
EPA accepted public comment on its proposed rule through May

2017. Despite acknowledging the “immediate[]” risks posed by
methylene chloride, 82 Fed. Reg. at 7489, JA____, EPA took no action

The post-2016 Risk Evaluation covers non-paint stripping uses of
methylene chloride, which EPA had not previously assessed in the Risk
Assessment, including the use of methylene chloride for chemical and
pesticide manufacturing, cleaning and degreasing, adhesive
manufacturing, and more. See Problem Formulation at 22–28.
4
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for nearly two additional years. During that delay, at least four more
people—including three workers—died from methylene chloride
exposure.
On April 28, 2017, 21-year-old Kevin Hartley, whose mother is a
Petitioner in this proceeding, lost consciousness while using a
methylene chloride paint stripper to refinish a bathtub for work. He
was found “slumped over the bathtub with a respirator on,” and died in
the hospital that same day. EPA, Memorandum: Methylene Chloride
Paint and Coating Removal Fatalities: 2017–2018 at 3, JA____.
Two months later, a 43-year-old worker whose name has not been
publicly released died from methylene chloride exposure while
refinishing a bathtub in a California apartment building. Id. at 2,
JA____.
Four months after that, 31-year-old Drew Wynne died while using
methylene chloride paint strippers on the floor of his small business.
The fumes were so strong that, the following day, first responders had
to decontaminate the building before removing his body. Id. at 1–2,
JA____–____.
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Finally, on February 12, 2018, 31-year old Joshua Atkins, whose
mother is also a Petitioner, died from methylene chloride exposure
while stripping paint from his bicycle at his mother’s house. Id. at 1,
JA____.
In May 2018, then-EPA Administrator Scott Pruitt met with
family members of Drew Wynne and Kevin Hartley. EPA,
Memorandum: Administrator Meeting with Families to Discuss the [sic]
Methylene Chloride in Paint and Coating Removal (May 8, 2018),
JA____. Following that meeting, EPA affirmed its intention to finalize
its proposed methylene chloride ban “shortly.” Press Release, EPA
Announces Action on Methylene Chloride (May 10, 2019),
https://www.epa.gov/newsreleases/epa-announces-action-methylenechloride. During a May 16, 2018 congressional hearing, Administrator
Pruitt testified that he had made the decision to proceed with EPA’s
proposed ban on “consumer and commercial paint stripping uses for
methylene chloride …” Review of the FY2019 Budget Request for the

Environmental Protection Agency: Hearing before the Subcommittee on
Interior, Environment, and Related Agencies of the Senate
Appropriations Committee, 115th Cong. (May 16, 2018) (statement of
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Adm’r Scott Pruitt) (“Pruitt Testimony”) (emphasis added). 5 See also id.
(“When I met with those families recently, my commitment posed was
to forward the proposed rule as it currently stands, this was submitted
in January of [2017], to OMB to move to finalization of that rule.”)6
Still, EPA did not act.
V.

Reversing Its Prior Position, EPA Excluded All Commercial Uses
From Its Final Methylene Chloride Rule
On March 27, 2019, more than two years after proposing a full

ban on methylene chloride paint strippers – and after Petitioners sued
EPA for violating its non-discretionary duty to finalize that ban7 – EPA
issued the MC Rule. 84 Fed. Reg. 11,420, JA____. In the final rule,
EPA reaffirmed the scientific validity of its Risk Assessment, which
EPA cited as the basis for its finding of unreasonable risk from
consumer uses of methylene chloride paint strippers. Id. at 11,429. In

Video footage of the hearing is available at
https://www.appropriations.senate.gov/hearings/review-of-the-fy2019budget-request-for-the-environmental-protection-agency (46:54–47:07);
6 Id. (2:18:26–2:18:41).
7 See Complaint for Injunctive and Declaratory Relief, LCLAA v. EPA,
No. 19-cv-01538 (S.D.N.Y. filed Feb. 19, 2019); Complaint for Injunctive
and Declaratory Relief, VPIRG v. EPA, No. 2:19-cv-9 (D. Vt. filed Jan.
14. 2019).
5
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response to comments from industry challenging the Risk Assessment,
EPA explained that the analyses in that document were “developed by
reputable organizations and subject to peer review processes.” Id. at
11,424, JA____.
EPA did not, however, regulate the commercial uses that the Risk
Assessment found to present the greatest threat. In a reversal of its
proposal, EPA limited the final ban to solely consumer uses of
methylene chloride paint strippers. Id. at 11,420, JA____. The
consumer ban, which takes effect in November 2019, prohibits retailers
(defined as anyone who sells “a chemical substance or mixture to
consumer end users”) from distributing methylene chloride paint
strippers. See 40 C.F.R. §§ 751.103, 751.105. It offers no protection for
the estimated 17,600 workers who use methylene chloride paint
strippers each year – including workers in “automotive refinishing
. . . graffiti removal, bathtub refinishing, and renovations in residences
or other buildings” – or to the bystanders exposed to methylene chloride
by those commercial uses. 82 Fed. Reg. 7475.
The MC Rule offers no justification for this exclusion other than
EPA’s desire to “solicit[] comment … on questions related to a potential
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training, certification, and limited access program as an option for risk
management for … commercial uses.” 84 Fed. Reg. at 11,420, JA____.
On the same day that the MC Rule appeared in the Federal Register,
EPA also published an ANPRM seeking comment on the practicability,
logistics, and structure of a potential training, certification, and limited
access program. See Methylene Chloride; Commercial Paint and
Coating Removal Training, Certification and Limited Access Program,
84 Fed. Reg. 11,466 (Mar. 27, 2019), JA____. EPA previously solicited
comment on this very program in its proposed rule. 82 Fed. Reg. at
7474, JA____. The only comment that EPA received on that proposal
during the public comment period “indicated strong opposition.” 84
Fed. Reg. at 11,468, JA____. However, a year after the comment period
closed, the Halogenated Solvents Industry Alliance (“HSIA”), a trade
association representing methylene chloride manufacturers and users,
submitted a white paper that “encourage[d] EPA to adopt a training,
certification, and limited access program.” Id.8

HSIA’s separate petition for review of the MC Rule, challenging EPA’s
ban on consumer uses of methylene chloride paint strippers, is
consolidated with this petition.
8
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In its economic analysis of the MC Rule, EPA notes that,
according to OSHA statistics, “there is approximately one death per
year” from the use of methylene chloride paint strippers in commercial
bathtub refinishing alone. EPA, Economic Analysis of Regulation of
Methylene Chloride, Paint and Coating Remover under TSCA Section
6(a), at 5-7, 7-5 (Mar. 11, 2019), JA____, ____. Yet EPA did not provide
a timeline for action on commercial uses of methylene chloride paint
strippers in either the MC Rule or the ANPRM. Nor did EPA detail its
reasons for excluding such uses from the MC Rule and potentially
embarking upon a new rulemaking process. In the MC Rule, the
Agency only stated, without elaboration, that it “is not finalizing the
proposed unreasonable risk determination and the proposed regulation
for commercial uses,” leaving workers and bystanders unprotected. 84
Fed. Reg. at 11,421, JA____.
STANDARD OF REVIEW
TSCA incorporates the standard of review found in Section 706 of
the Administrative Procedure Act (“APA”). See 15 U.S.C. §
2618(c)(1)(B); see also Nat’l Ass’n of Home Builders v. EPA, 682 F.3d
1032, 1036 (D.C. Cir. 2012). Pursuant to this standard, the Court must
24
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“hold unlawful” the MC Rule if it is “arbitrary” or “capricious,” 5 U.S.C.
§ 706(2)(A); “an abuse of discretion,” id.; or “not in accordance with law.”

Id.
In determining whether an agency’s interpretation of a statute is
lawful, this Court follows the test established in Chevron, U.S.A., Inc. v.

NRDC, 467 U.S. 837 (1984); see Catskill Mountains Chapter of Trout
Unlimited, Inc. v. EPA, 846 F.3d 492 (2d Cir. 2017). First, the Court
must determine “whether Congress has directly spoken to the precise
question at issue.” Chevron, 467 U.S. at 842. If so, the Court “must
give effect to the unambiguously expressed intent of Congress.” Id. at
842–43. If the statute is ambiguous, a court will proceed to the second
step of the Chevron analysis and defer to an agency’s interpretation if
“reasonable.” Id. at 843–44.
In addition, agency action is arbitrary and capricious if the agency
fails to articulate a “rational connection between the facts found and the
choice made,” “offer[s] an explanation for its decision that runs counter
to the evidence before [it],” or “entirely fail[s] to consider an important
aspect of the problem.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (citation omitted).
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While this standard is deferential to reasoned agency decision-making,
judicial review must still be “searching and careful.” NRDC v. FAA,
564 F.3d 549, 555 (2d Cir. 2009) (citation omitted).
SUMMARY OF ARGUMENT
EPA acknowledges that methylene chloride is deadly when used to
strip paint, that commercial uses present greater risks than consumer
uses, and that those risks exceed the levels that EPA deems acceptable.
Yet EPA chose to exclude commercial uses from its ban on methylene
chloride, indefinitely withholding “necessary” protections for workers
and bystanders. 82 Fed. Reg. at 7476, JA____. This exclusion is
unlawful, arbitrary, and capricious for multiple reasons, set forth below.
1.

The MC Rule fails to regulate methylene chloride’s paint

stripping uses “to the extent necessary so that [they] no longer
present[]” unreasonable risk, as required by TSCA Section 6(a). 15
U.S.C. § 2605(a). EPA’s Risk Assessment demonstrates that
commercial uses of methylene chloride paint strippers present
unreasonable risk. The MC Rule reaffirmed the findings of the Risk
Assessment, yet EPA left the greatest risks identified in that
Assessment unaddressed. EPA cannot avoid its TSCA obligations by
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refusing to formalize an unreasonable risk determination that the
Agency has long acknowledged in its scientific analyses, public
statements, and congressional testimony. As EPA’s past statements
and the administrative record irrefutably establish unreasonable risks
to workers and bystanders, EPA’s failure to address those risks in the
MC Rule “subvert[s] the mandate of TSCA by mere bureaucratic
finagling.” Physicians Comm. for Responsible Med. v. Johnson, 436
F.3d 326, 334 (2d Cir. 2006). See infra Section I.A.
2.

EPA also violated TSCA because it excluded commercial

paint stripping uses from both the post-2016 Risk Evaluation and the
MC Rule, and thus issued a rule under TSCA Section 26(l)(4) that is
inconsistent with the scope of the Risk Assessment. Congress provided
only two options for chemicals assessed prior the 2016 TSCA
amendments: EPA may re-evaluate those chemicals under the amended
law or issue regulations based on their preexisting risk assessments.

See 15 U.S.C. §§ 2605(a), 2625(l)(4). Here, EPA chose the latter path.
After publishing its proposed rule based on the Risk Assessment, EPA
excluded both commercial and consumer paint stripping uses from the
post-2016 Risk Evaluation, explaining that further analysis was
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unnecessary because EPA had already found those uses to present
unreasonable risks. Having decided to proceed under Section 26(l)(4),
EPA was bound by that section’s requirement that its rule be
“consistent with the scope of the completed risk assessment.” 15 U.S.C.
§ 2625(l)(4). By excluding commercial uses of methylene chloride paint
strippers, which were a critical part of the Risk Assessment, the MC
Rule falls short of this requirement. See infra Section I.B.
3.

EPA’s exclusion of commercial paint stripping uses from the

MC Rule is also arbitrary and capricious. EPA has not provided a
“satisfactory explanation” for that exclusion or drawn a “rational
connection between the facts found and the choice made.” State Farm,
463 U.S. at 43 (citation omitted). See infra Section II.A. Nor can EPA
reconcile its finalization of an unreasonable risk determination for
consumer uses of methylene chloride paint strippers with its failure to
issue a similar determination for commercial uses that, according to
EPA’s own analyses, present greater risks. See infra Section II.B.
Finally, by excluding commercial uses from the MC Rule without any
mention of the resulting harm to workers and bystanders, EPA “failed
to consider an important aspect of the problem.” NRDC v. EPA, 658

28

Case 19-1042, Document 117-1, 10/16/2019, 2680538, Page40 of 78

F.3d 200, 215 (2d Cir. 2011) (citation omitted). The mere possibility of
additional regulation sometime in the future does not excuse EPA from
considering the serious risks that thousands of people are facing today
because of the MC Rule. See infra Section II.C.
4.

The MC Rule has immediate effects on Petitioners and their

members, who use paint strippers at work and reside in buildings
where they inhale fumes from paint strippers used in their own and
neighboring apartments. These members face increased health risks
because of EPA’s failure to regulate commercial uses, suffering harm
that is attributable to EPA and redressable by this Court. Petitioners
thus have standing to challenge the MC Rule. See infra Section III.A.
Moreover, because the MC Rule represents the culmination of a multiyear rulemaking process concerning how to regulate methylene chloride
paint strippers at this time, the rule is final agency action and is ripe
for review. See infra Section III.B.
ARGUMENT
I.

The Exclusion of Workers from the MC Rule Violates TSCA
The MC Rule violates two TSCA mandates. First, Section 6(a)

requires that once EPA identifies an unreasonable risk from a chemical
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substance, the agency “shall by rule . . . apply one or more” regulatory
requirements “to the extent necessary so that the chemical substance or
mixture no longer presents such risk.” 15 U.S.C. § 2605(a). The Risk
Assessment determined that commercial uses of methylene chloride
paint strippers present unreasonable risks, a finding that EPA has
repeatedly affirmed, but the MC Rule does not apply “to the extent
necessary” to eliminate such risks. Id. Second, where EPA has decided
to regulate the use of a chemical based on a preexisting risk assessment
under Section 26(l)(4), as opposed to conducting a new risk evaluation
under the amended TSCA, Congress requires such regulation to be
“consistent with the scope of the completed risk assessment.” Id. §
2625(l)(4). The MC Rule’s exclusion of commercial uses renders it
inconsistent with the scope of the Risk Assessment.
A.

The MC Rule Violates TSCA Section 6(a) by Failing to
Regulate Methylene Chloride’s Unreasonable Risks

The Risk Assessment found unreasonable risks for workers and
bystanders, not just consumers, when methylene chloride is used in
paint strippers. Indeed, workers face the most significant risks from
such uses. They are at greater risk of asphyxiation and other adverse
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effects from short-term inhalation of methylene chloride fumes than
consumers, and face additional chronic health risks – including cancer
and liver disease – because they are exposed to methylene chloride more
frequently and for longer durations than consumer users of those same
products. See Risk Assessment at 88–107, JA____–____.
Because commercial uses of methylene chloride paint strippers
present unreasonable risk, TSCA Section 6(a) provides that EPA “shall”
regulate such uses “to the extent necessary so that the chemical
substance … no longer presents such risk.” 15 U.S.C. § 2605(a).9 The
MC Rule’s failure to regulate commercial uses violates this statutory
command.

This requirement is equally applicable to rules issued based on pre2016 risk assessments, as TSCA Section 26(l)(4) requires such rules to
comply with “applicable requirements of Section 6.” 15 U.S.C. §
2625(l)(4). EPA does not, and cannot, deny that the mandate to address
all of the unreasonable risks identified in a risk assessment is an
applicable requirement of Section 6.
9
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1.

The Record Refutes EPA’s Claim that It Has Not Yet
Finalized an Unreasonable Risk Determination for
Commercial Uses of Methylene Chloride Paint
Strippers

EPA attempts to avoid its Section 6 obligations by refusing to
label the risks associated with commercial methylene chloride uses as
“unreasonable,” stating throughout the MC Rule that it has “proposed”
but is “not finalizing” an unreasonable risk determination for those
uses. See 84 Fed. Reg. at 11,421, JA____. The Court should not accept
EPA’s dodge.
EPA’s claim that it has yet to decide whether workers and
bystanders face unreasonable risks ignores EPA’s repeated
declarations, over the course of several years, that the risks from
commercial uses of methylene chloride paint strippers “are
unreasonable.” EPA Regulatory Agenda, Fall 2017, NMethylpyrrolidone (NMP) and Methylene Chloride; Rulemaking Under
TSCA Section 6(a), https://www.reginfo.gov/public/do/eAgendaViewRule
?pubId=201710&RIN=2070-AK07. In 2016, the head of EPA’s Office of
Chemical Safety and Pollution Prevention, which oversees
implementation of TSCA, told members of Congress that the Risk
Assessment “identified significant risks to consumers and workers
32
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associated with exposure to [methylene chloride] in paint and coating
removal products.” Letters from James Jones, EPA, to Reps.
Blackburn, Hudson, and Pittenger (Dec. 29, 2016), JA____ (emphasis
added). The following year, EPA excluded paint stripping uses from its
post-2016 Risk Evaluation of methylene chloride because the Risk
Assessment had already “determined that those risks were
unreasonable.” EPA, EPA 740-R1-7006, Scope of the Risk Evaluation
for Methylene Chloride 9 (June 2017), https://www.epa.gov/sites/
production/files/2017-06/documents/mecl scope 06-22-17.pdf.
In 2018, the EPA Administrator testified before Congress that he
made a “commitment” to finalize EPA’s proposed commercial ban – a
decision he could not lawfully make under TSCA Section 6(a) without
the predicate determination that commercial uses of methylene chloride
paint strippers present unreasonable risk. Pruitt Testimony, supra
note 5.
Indeed, EPA’s unreasonable risk determination for commercial
methylene chloride uses is apparent on the face of the Risk Assessment,
which found that, even when workers have access to and use
respirators, they still face unacceptable acute and chronic risks. Risk
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Assessment at 93–95, tbl.3-17, JA____–____. This finding was
reiterated in EPA’s proposed rule, which cited the Risk Assessment as
evidence of “unreasonable” commercial risk. 82 Fed. Reg. at 7478,
JA____.
If there were any doubt about EPA’s unreasonable risk findings, it
was put to rest by the MC Rule itself. In that Rule, EPA reaffirmed the
validity of the Risk Assessment and finalized its unreasonable risk
determination for consumer uses of methylene chloride paint strippers.
84 Fed. Reg. at 11,424, JA____. Yet, as described above, the Risk
Assessment found that commercial uses of methylene chloride paint
strippers present health and safety risks beyond the consumer risks
that EPA addressed in the MC Rule. See supra pp. 10–17. If risks from
consumer uses are unreasonable and risks from commercial uses are
higher still, then the risks from commercial uses do as well. Thus, the
MC Rule’s determination that consumer uses present unreasonable risk
is an acknowledgment that commercial uses also present unreasonable
risk. After more than five years of documenting, affirming, and
reaffirming the unreasonable risks associated with commercial uses of
methylene chloride paint strippers, EPA’s labeling of its longstanding
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findings as a “proposed” determination that EPA is not yet ready to
finalize is simply dishonest.
2.

Even If EPA Had Not Made an Express Determination
of Unreasonable Risk, the Record Would Compel that
Finding

Even if EPA had not repeatedly stated that commercial paint
stripping uses of methylene chloride present unreasonable risk, the
uncontested evidence of such risk would be sufficient to trigger EPA’s
regulatory obligations. In NRDC v. EPA, 595 F. Supp. 1255 (S.D.N.Y.
1984), the Court ruled that EPA could not avoid the issuance of
chemical testing rules under TSCA by refusing to formalize the
predicate findings, explaining that TSCA’s rulemaking obligations may
be triggered by “de facto” as well as “formal” findings. Id. at 1261. In
particular, even though EPA had made “no express finding” of the need
for additional chemical testing, the Court construed EPA’s negotiation
of voluntary testing agreements with manufacturers as a “de facto”
acknowledgment of such need. Id. at 1260–61. Here, EPA has made
express determinations of unreasonable risk for commercial users of
methylene chloride paint strippers and has affirmed those
determinations through its conduct. See EPA, Scope of the Risk
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Evaluation for Methylene Chloride at 30, JA____ (excluding paint
stripping uses from the methylene chloride risk evaluation because the
Agency had already determined that those risks were unreasonable).
Given EPA’s past statements and actions concerning methylene
chloride’s risks to workers, “EPA's assertion that it has not made the
requisite threshold findings … is specious.” 595 F. Supp. at 1261.
This Court has also recognized that “[w]hen the Agency has made
‘de facto findings’ on certain chemicals, it would subvert [TSCA’s]
statutory scheme to allow the agency to excuse itself from the statute’s
rulemaking mandate through its failure to make formal findings.”

Physicians Comm., 436 F.3d at 328 (quoting NRDC, 595 F. Supp. at
1260–61). In Physicians Committee, the Court found that EPA had not
made de facto findings concerning 2,800 different chemicals’ potential
for “substantial release” or “substantial exposure,” as required to
trigger additional testing under TSCA, because EPA’s general
statements about such chemicals did not discuss “substantiality” and
were not supported by “specific … data in the Agency’s possession.” 436
F.3d at 331. In contrast, here EPA has comprehensively assessed
methylene chloride’s risks based on a wealth of “specific data in the
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agency’s possession,” id., and has described the risks associated with
commercial uses of methylene chloride paint strippers as unreasonable
– the statutory trigger for action under Section 6. For EPA to withhold
regulation of those known risks pending a hypothetical second
rulemaking process violates Section 6(a) and “subvert[s] the mandate of
TSCA by mere bureaucratic finagling.” Id. at 334.
B.

The MC Rule Also Violates TSCA Section 26(l)(4) Because It
Is Not Consistent with the Scope of the Completed Risk
Assessment

In addition to its violations of TSCA Section 6, the MC Rule also
violates Section 26(l)(4) by failing to address commercial uses that were
covered by EPA’s Risk Assessment and excluded from the post-2016
Risk Evaluation. Despite the fact that EPA already decided not to reevaluate those risks under the amended TSCA, EPA asserts “discretion
under [S]ection 26(l)(4)” to exclude them from the MC Rule as well. 84
Fed. Reg. at 11,421, JA____. EPA has no such discretion; once the
Agency chooses to regulate a chemical’s uses under Section 26(l)(4)
based on a pre-2016 risk assessment, it is obligated to issue a rule that
is “consistent with the scope of the completed risk assessment.” See 15
U.S.C. § 2625(l)(4). The MC Rule violates that requirement.
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TSCA provides two options with respect to chemicals for which
EPA completed risk assessments prior to the 2016 TSCA amendments.
First, EPA may re-evaluate those chemicals pursuant to Section 6’s new
prioritization, risk evaluation, and risk management procedures, which
prescribe binding deadlines for EPA’s determinations of whether a
chemical must undergo risk evaluation, whether it presents
unreasonable risk, and what regulations “shall” be imposed to control
such risks. 15 U.S.C. § 2605. Second, EPA may forgo risk evaluations
under the new regime and “publish proposed and final rules under
[Section 6(a)] that are consistent with the scope of the completed risk

assessment for the chemical substance and consistent with other
applicable requirements of [Section 6].” Id. § 2625(l)(4) (emphasis
added).
For methylene chloride, EPA made its choice when it excluded
paint stripping uses from the post-2016 Risk Evaluation based on its
prior Risk Assessment and proposed ban. To justify that exclusion,
EPA noted that it had already determined that such uses present
unreasonable risk and “inten[ded] to finalize” its proposed ban based on
the Risk Assessment. Problem Formulation at 21.
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EPA’s position that, notwithstanding that exclusion, it retains the
discretion to carve commercial uses out of the MC Rule under Section
26(l)(4) violates the text, structure, and purpose of TSCA. While
Congress provided two choices for the regulation of methylene chloride,
EPA “does not have the option of failing to comply with either [one].”

Children’s Hosp. & Health Ctr. v. Belshe, 188 F.3d 1090, 1099 (9th Cir.
1999). Therefore, once EPA chose not to address paint stripping uses in
the post-2016 Risk Evaluation, the Agency was obligated to regulate
those uses pursuant to Section 26(l)(4), which requires any rule based
on a pre-2016 risk assessment to be “consistent with the scope of the
completed risk assessment.” 15 U.S.C. § 2625(l)(4). The MC Rule is not
consistent with the scope of the Risk Assessment, insofar as the Risk
Assessment found significant risks for workers and bystanders that
EPA has chosen not to address. Because the MC Rule “contravenes the
plain language of the statute,” it fails under Chevron Step 1. Lawrence

+ Mem’l Hosp. v. Burwell, 812 F.3d 257, 259 (2d Cir. 2016).
EPA’s theory that it has discretion to exclude commercial uses
from the MC Rule also contradicts the stated purpose of Section 26(l)(4):
to accelerate the regulation of chemicals that EPA previously assessed
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for unreasonable risk. Congress enacted that section to “avoid any
delay in the imposition of important public health protections that are
known to be needed” based on the pre-2016 risk assessments. 162
Cong. Rec. S3519 (statement of Sens. Boxer, Markey, Udall and
Merkley). If EPA could exclude commercial uses from the MC Rule,
while at the same time carving those uses out of the post-2016 Risk
Evaluation, then EPA could indefinitely defer necessary protections for
workers and bystanders. A provision enacted to avoid delay would
instead leave commercial users of methylene chloride paint strippers in
administrative purgatory, exposed to a deadly chemical with no
assurance of EPA action on any timeframe. As this cannot be what
Congress intended, EPA’s interpretation of Section 26(l)(4) warrants no
deference and must be rejected. See Lawrence + Mem’l Hosp., 812 F.3d
at 264 (citation omitted) (“[I]f, in light of its text, legislative history,
structure, and purpose, a statute is found to be plain in its meaning,
then Congress has expressed its intention as to the question, and
deference is not appropriate.”).
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II.

The Exclusion of Workers from the MC Rule Is Arbitrary and
Capricious
EPA’s exclusion of commercial uses from the MC Rule also

renders the rule arbitrary and capricious in at least three ways. First,
EPA failed to provide a “satisfactory explanation” for its decision not to
protect the workers and bystanders who face the greatest risks from
methylene chloride exposure. State Farm, 463 U.S. at 43; see infra
Section II.A. Second, EPA acted inconsistently in finalizing an
unreasonable risk determination for consumer uses of methylene
chloride but not for commercial uses. See infra Section II.B. Third, EPA
“failed to consider an important aspect of the problem” – namely, the
impacts of its exclusion on the health of the workers and bystanders who
are currently exposed to methylene chloride paint strippers. NRDC v.

EPA, 658 F.3d at 215 (citation omitted); see infra Section II.C. For each
of these reasons, in addition to being “not in accordance with law,” 5
U.S.C. § 706(2)(A), the MC Rule is also arbitrary and capricious.
A.

EPA Fails to Explain the Abrupt Exclusion of Workers from
the MC Rule

“One of the most fundamental principles of administrative law is
that agencies must give reasons for their actions.” Sw. Airlines Co. v.
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Fed. Energy Regulatory Comm’n, 926 F.3d 851, 855 (D.C. Cir. 2019).
The agency’s explanation must “articulate a ‘rational connection
between the facts found and the choice made.’” State Farm, 463 U.S. at
59 (quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168
(1962)). Here, EPA offers no rational explanation for its exclusion of
workers from the MC Rule, and it makes no effort to tie that decision to
EPA’s extensive fact-finding on the risks posed by methylene chloride.
Between 2014 and 2018, EPA consistently found that commercial
uses of methylene chloride paint strippers present unreasonable risks.

See supra pp. 8–21. Then, in the final MC Rule, EPA abruptly changed
course. Without contesting any of its prior findings concerning
methylene chloride’s risks, EPA nonetheless stated that it was “not
finalizing the proposed unreasonable risk determination” for commercial
uses of methylene chloride paint strippers or regulating such uses at this
time. 84 Fed. Reg. at 11,421, JA____.
The MC Rule does not provide a “satisfactory explanation” for this
exclusion, let alone one that draws a “rational connection between the
facts found and the choice made.” NRDC v. EPA, 658 F.3d at 215
(quoting State Farm, 463 U.S. at 43). EPA fails to explain why the Risk
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Assessment and the other evidence cited in the proposed rule no longer
compel a finding that commercial uses of methylene chloride paint
strippers present unreasonable risks. Nor has EPA identified any
information received since the publication of the proposed rule that
casts a new light on the risks posed by commercial uses of methylene
chloride paint strippers or calls into question the need for immediate
regulation. Instead, EPA simply states that it is “exercising its
discretion” to not regulate those uses at this time. 84 Fed. Reg. at
11,421, JA____.
An assertion of discretion to commence a second rulemaking
process does not satisfy EPA’s obligation to “explain its exercise of
discretion in light of the information before it.” Multicultural Media,

Telecom & Internet Council v. FCC, 873 F.3d 932, 936 (D.C. Cir. 2017);
Nathan Katz Realty, LLC v. NLRB, 251 F.3d 981, 994 (D.C. Cir. 2001)
(“[S]imply stating that the Director has broad discretion does not
establish that he has exercised it properly.”)10 “Confronted with a
matter of critical public safety,” EPA’s failure to explain why it opted for

Nor, as explained above, is EPA’s discretion under TSCA as broad as
EPA asserts. See supra Section I.B.
10
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additional delay “compounds the unreasonableness of its decision.”

Multicultural Media, Telecom & Internet Council, 873 F.3d at 942.
The MC Rule’s references to EPA’s ANPRM soliciting comment on
a potential certification, training, and limited access program do not
amount to a reasoned explanation for EPA’s decision to leave workers
and bystanders at risk. Indeed, EPA has already considered “a training
and certification program for commercial paint and coating removers,”
soliciting and receiving public comment on that very program as part of
its proposed rule. 84 Fed. Reg. at 11,420, JA____; see 82 Fed. Reg. at
7474, JA____. EPA does not explain why a second round of comment –
which at best sets the stage for a new proposed rule and yet another
comment period – was needed to evaluate the merits of such a program.
Moreover, even if EPA had legitimate reasons for reconsidering a
previously rejected regulatory option, that still would not explain EPA’s
failure to extend “necessary” protections to workers and bystanders for
the duration of the ANPRM and any future rulemaking proceedings.

See 82 Fed. Reg. at 7476, JA____. EPA could have finalized its
proposed commercial use ban at the same time that it issued the
ANPRM, thus eliminating the risks demonstrated in the Risk

44

Case 19-1042, Document 117-1, 10/16/2019, 2680538, Page56 of 78

Assessment while continuing to consider alternate options for
protecting workers. Given the number of people who died during the
pendency of EPA’s just-completed methylene chloride rulemaking,
EPA’s decision to exclude commercial uses from the MC Rule and thus
leave workers at risk requires an explanation. The record fails to
provide one.
“The reasoned explanation requirement of administrative law …
is meant to ensure that agencies offer genuine justifications for
important decisions, reasons that can be scrutinized by courts and the
interested public.” Dep’t of Commerce v. New York, 139 S. Ct. 2551,
2575–76 (2019). Here, EPA left thousands of workers exposed to a
deadly chemical in order to solicit additional comment on a proposal
that EPA had already considered and rejected, without explaining the
need for the second comment period or the failure to protect workers
and bystanders from unreasonable risks in the interim. This is
arbitrary and capricious.
B.

EPA Inconsistently Applies TSCA’s “Unreasonable Risk”
Standard

EPA’s finalization of an unreasonable risk determination for
consumer but not commercial uses of methylene chloride paint strippers
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is also arbitrary and capricious because it is “internally inconsistent.”

Air Transport Ass’n of America v. Dep’t of Transp., 119 F.3d 38, 43
(D.C. Cir. 1997); see also Vargas v. I.N.S., 938 F.2d 358, 362 (2d Cir.
1991).
The record indisputably establishes that commercial uses of
methylene chloride present a greater risk than consumer uses. See

supra p. 15. While more consumers use methylene chloride paint
strippers each year, most of the reported deaths have involved workers,
including three of the four known deaths that occurred while the
proposed rule was pending before EPA. See CPI Report; EPA,
Memorandum: Methylene Chloride Paint and Coating Removal
Fatalities: 2017–2018, JA____. For non-fatal neurological effects,
ranging from dizziness to incapacitation, EPA calculated worker risks
between 100 and 1,587 times greater than EPA deems acceptable. 82
Fed. Reg. at 7468, JA____. In contrast, consumer risks of those same
effects were “between six and 50 times greater” than EPA deems
acceptable. Id. at 7478, JA____. Workers also face the greatest chronic
risks from methylene chloride paint strippers, as they are more likely to
use such paint strippers on an ongoing basis. 82 Fed. Reg. at 7478,
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JA____. Given EPA’s repeated findings of greater risks for commercial
uses, the decision to finalize an unreasonable risk determination solely
for consumers is “the hallmark of arbitrary agency action.” Catawba

Cty. v. EPA, 571 F.3d 20, 51 (D.C. Cir. 2009).
The inconsistencies in the MC Rule, and the resulting failure to
regulate commercial uses of methylene chloride paint strippers, are not
excused by the ANPRM seeking comment on the potential future
regulation of such uses. See 84 Fed. Reg. at 11,420, JA____. While EPA
“need not solve every problem before it in the same proceeding,” Mobil

Oil Expl. & Producing Se. Inc. v. United Distribution Cos., 498 U.S. 211,
213 (1991), here EPA’s piecemeal approach is not “reasonable[] in the
context of the decisions made in the proceeding under review.” Nat’l

Ass’n of Broadcasters v. FCC, 740 F.2d 1190, 1211 (D.C. Cir. 1984).
This is not a scenario in which EPA’s exclusion of commercial uses
can be justified because the “agency acts against a background of rapid
technical and social change.” Id. EPA has known of the risks of
methylene chloride for more than three decades, and has not identified
any technical or social change that warrants additional delay in
addressing those risks. Indeed, incremental regulation is “least justified”
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where, as here, delay “can have catastrophic effects on the public
welfare or when future proceedings are likely to be systemically
defective in taking into account certain relevant interests.” Id.
In short, the Risk Assessment confirmed that commercial uses of
methylene chloride paint strippers present greater risks than consumer
uses. 82 Fed. Reg. at 7478, JA____. The possibility that EPA may (or
may not) regulate commercial methylene chloride uses in the indefinite
future does not excuse its failure to protect workers and bystanders in
the present rule.
C.

EPA Fails to Consider the Impacts of the MC Rule on
Workers and Bystanders

“[A]gency action is arbitrary and capricious ‘if the agency has …
entirely failed to consider an important aspect of the problem’” that
Congress intended the agency to address. NRDC v. EPA, 658 F.3d at
215 (quoting State Farm, 463 U.S. at 43). Congress enacted TSCA to
protect the public from chemicals that present unreasonable risks to
health or the environment. 15 U.S.C. § 2601(b)(2). Congress then
strengthened the law to specifically require the protection of
“potentially exposed or susceptible subpopulations,” such as “workers”
and “children.” Id. §§ 2602(12), 2605(b)(4)(A). In the MC Rule, EPA
48
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failed to consider the effects of its commercial use exclusion on exposed
workers and bystanders, including children, thereby ignoring a critical
aspect of the problem.
As described above, workers face the greatest acute and chronic
risks from methylene chloride paint strippers. 82 Fed. Reg. at 7478,
JA____. Children and other bystanders in and around the places where
workers use methylene chloride, including homes, apartment buildings,
and offices, also face “acute risks of neurological effects.” Id. at 7471,
JA____.
These harms will be exacerbated by EPA’s decision to exclude
commercial uses from the MC Rule and to deny necessary protections to
workers and bystanders. EPA has neither proposed a new rule
regulating commercial uses of methylene chloride nor committed to
finalizing one. Yet there are thousands of commercial users and
bystanders exposed to methylene chloride today, who will remain at
risk for at least the duration of the ANPRM and any subsequent
rulemaking process, and potentially forever. EPA’s analysis of the MC
Rule projects one fatality per year from the use of methylene chloride as
a paint stripper for bathtub refinishing alone. EPA, Economic Analysis
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of Regulation of Methylene Chloride, Paint and Coating Remover under
TSCA Section 6(a), at 7-5, JA____. It is therefore highly likely that
more workers will die during EPA’s delay in regulating commercial
methylene chloride uses.
EPA did not acknowledge or discuss the costs of this delay when it
issued the MC Rule. EPA failed to disclose how many methylene
chloride exposures are expected as a result of the changes to the
proposed rule, or how many incidences of cancer, heart failure, and
premature death those exposures are likely to cause. EPA did not even
consider its own proposed ban as a regulatory alternative in the final
MC Rule, meaning EPA did not compare the impacts of that proposal
with the scaled-back rule that EPA chose to finalize. In short, EPA
“entirely failed to consider” the impacts of its rule on workers and
bystanders, ignoring a critical aspect of the problem and thereby
violating the APA. State Farm, 463 U.S. at 43.
III.

Petitioners Have Standing to Challenge the MC Rule and Their
Challenge is Ripe
The culmination of a multi-year rulemaking process, the MC Rule

determines which uses of methylene chloride paint strippers are
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currently permitted and which are not. This determination has
immediate effects on Petitioners and their members, who face increased
risks from methylene chloride exposure because of EPA’s decision.
Therefore, as set forth below, Petitioners have standing to challenge the
MC Rule and the rule is final and ripe for review.
A.

Petitioners Have Standing

An organization has standing to sue on behalf of its members
when: (1) “the interests at stake are germane to the organization’s
purpose,” (2) the lawsuit does not “require[] the participation of
individual members,” and (3) the organization’s members “would . . .
have standing to sue in their own right.” Friends of the Earth, Inc. v.

Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 181 (2000) (citation
omitted).
Petitioners Labor Council for Latin American Advancement
(“LCLAA”), NRDC, and VPIRG satisfy this test. They represent
members who use paint strippers as workers and who may be exposed
to commercial uses of methylene chloride paint strippers as bystanders
in and around the areas where such work is performed. LCLAA is a
membership-based labor organization that represents Latino and

51

Case 19-1042, Document 117-1, 10/16/2019, 2680538, Page63 of 78

Latina workers, who EPA found are “disproportionately at risk of
exposure to methylene chloride when used in paint and coating
removal.” 82 Fed. Reg. 7476, JA____. LCLAA’s responsibilities include
securing safe working conditions for its members, including through
regulations of toxic substances. See Decl. of Hector Sanchez Barba ¶¶
3–4, A5–6. NRDC is a membership organization committed to reducing
or eliminating toxic chemicals that pose a threat to public and
environmental health. Decl. of Alexandra Hernandez ¶¶ 6–8, A20.
VPIRG is a membership organization whose mission is to promote and
protect the health and well-being of Vermont’s environment, people,
and locally based economy. Decl. of Paul Burns ¶¶ 2–5, A26–28.
Neither the claims asserted in this petition nor the relief
requested herein require the participation of individual members,
because Petitioners are not seeking individualized relief. Laidlaw, 528
U.S. at 181. And, as explained below, these Petitioners’ members would
have standing to challenge EPA’s refusal to regulate commercial uses of
methylene chloride paint strippers in their own right because they have
demonstrated an “injury in fact” that is “fairly traceable” to the
unlawfully promulgated rule and is “likely” to be “redressed by a
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favorable decision.” Id. at 180–81 (citation omitted).
A “threatened harm in the form of an increased risk of future
injury may serve as injury-in-fact for Article III standing purposes.”

Baur v. Veneman, 352 F.3d 625, 633 (2d Cir. 2003). Petitioners’
members are at risk of exposure to methylene chloride as workers and
as bystanders in areas where workers are removing paint and coatings.
Standing exists where a person has “uncontested exposure to a
potentially harmful substance,” or, as in this case, “potential exposure
to an undisputedly dangerous contaminant.” NRDC v. FDA, 710 F.3d
71, 83 (2d Cir. 2013), as amended (Mar. 21, 2013) (quoting Baur, 352
F.3d. at 634 n.8). Petitioners LCLAA, NRDC, and VPIRG have
provided declarations from members who are potentially exposed to
methylene chloride in paint strippers. Methylene chloride, when used
in those products, is an undisputedly dangerous contaminant.
As described above, EPA’s Risk Assessment found that methylene
chloride paint strippers pose serious threats to workers, many of whom
face levels of risk hundreds of times greater than what EPA deems
acceptable. See 82 Fed. Reg. at 7478, 7480, JA____, ____; see also supra
pp. 15–16. The Agency found “disproportionate risks” to Latino and
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Latina workers, such as LCLAA’s members, who are more likely to use
and to be exposed to methylene chloride paint strippers. 82 Fed. Reg. at
7476, JA____.
EPA also identified risks to residential bystanders if they are in
the residence when work is being performed. See Risk Assessment at
25–26, JA____–____. Crucially, the Agency has determined that in
multi-family settings – such as hotels and apartments – this risk would
extend to “children and other residents … adjacent to units in which
paint and coating removal is being conducted. In these situations, it is
even less likely that children would be excluded from all affected areas
in order to protect them from acute risks.” 82 Fed. Reg. at 7476–77,
JA____–__. Methylene chloride is thus “likely to present acute risks to
children as bystanders to paint and coating removal with methylene
chloride, even if they are excluded from the areas in which work is
conducted.” Id. The Agency’s recognition of these risks “weigh[s] in
favor of concluding that standing exists.” Baur, 352 F.3d at 637.
Petitioner LCLAA has provided declarations from its members
establishing that, as part of their jobs, they perform paint removal, they
use and will continue to use paint strippers, and they cannot control the
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paint stripping products to which they are exposed at work. See Decl. of
Mike Merda ¶¶ 2–5, A12–13; Decl. of Pedro Miramontes ¶¶ 3–4, A16–
17. In the absence of regulation of commercial uses of methylene
chloride by EPA, it is likely that these workers will face exposure to
methylene chloride, which is a popular ingredient in paint strippers
because it is cheap and works quickly. See 82 Fed. Reg. at 7475, JA____
(finding, in 2017, that methylene chloride was present in 59 different
products from 10 different firms, which represented about 54% of all
paint and coating removal products that EPA identified).
Similarly, NRDC has presented declarations from members who
live in multi-family units potentially subject to vapor intrusion from
work in adjoining units. Those members are unable to control the
products used by their neighbors – or contractors hired by their
neighbors – during renovation work. See Decl. of Carrie Elston Tunick
¶¶ 5–9, A22–23; Decl. of Kristen Youngman ¶¶ 4–6, A24–25.
VPIRG has presented declarations from members who live in
older apartment buildings where renovations are frequent and include
repainting and floor refinishing, often using paint strippers. As renters,
these members have no say in the paint removal products used by the
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building owners or their contractors and would not be informed of the
chemicals those products contain. When paint strippers are in use,
these members would likely be exposed to the chemicals’ fumes in their
apartments, hallways, entrance areas, or other units in the building.
LCLAA’s members cannot control whether they use or are exposed
to methylene chloride paint strippers at work. Similarly, NRDC and
VPIRG’s members cannot control whether methylene chloride fumes
from neighboring buildings and apartments migrate into their own
homes. See NRDC v. EPA, 735 F.3d 873, 878 (9th Cir. 2013) (finding
standing in light of “the inability of NRDC’s members to fully control
their children’s exposure to the product”). Petitioners’ members are
thus injured by the Agency’s failure to regulate the unreasonable risk
presented by methylene chloride paint strippers. NRDC v. FDA, 710
F.3d at 81 (“[T]he injury contemplated by exposure to a potentially
harmful product is not the future harm that the exposure risks causing,
but the present exposure to risk.”); N.Y. Pub. Interest Research Grp. v.

Whitman, 321 F.3d 316, 326 (2d Cir. 2003) (“[T]he distinction between
an alleged exposure to excess air pollution and uncertainty about
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exposure is one largely without a difference since both cause personal
and economic harm.”). 11

Causation and redressability: The risk of exposure that
Petitioners’ members face is caused by the Agency’s refusal to regulate
commercial uses of methylene chloride paint strippers. Were the
Agency to prohibit commercial uses of those products, then Petitioners’
members would not face unreasonable risks. See Baur, 352 F.3d at 632
& n.6; Carpenters Indus. Council v. Zinke, 854 F.3d 1, 6 (D.C. Cir. 2017)
(“When . . . predicting . . . causal effects [for standing], common sense
can be a useful tool.”).
The risk of exposure to methylene chloride from paint strippers
would also likely be redressed by a favorable decision for essentially the
same reasons. See Carpenters Indus. Council, 854 F.3d at 6 n.1. These
risks stem from the Agency’s failure to ban a chemical substance that
presents an unreasonable risk to health, and that suffices to establish

Petitioner Safer Chemicals Healthy Families also has standing for
the reasons set forth in its motion to intervene. See Motion of Vermont
Public Interest Research Group, Safer Chemicals Healthy Families,
Lauren Atkins and Wendy Hartley for Leave to Intervene on Behalf of
Respondent, HSIA v. EPA, No. 19-1115 (2d Cir. June 14, 2019).
11
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causation and redressability. See N.Y. Pub. Interest Research Grp., 321
F.3d at 326 (“[A]llegations of administrative failure . . . are also
sufficient to establish causation, as the exposure to potentially excessive
pollutants will likely be redressed by a favorable decision.”).
B.

The MC Rule Is Final and Reviewable

Agency action is “final” and subject to judicial review when (1)
“the action … mark[s] the consummation of the agency’s
decisionmaking process,” and (2) it is “one by which rights or obligations
have been determined, or from which legal consequences will flow.”

Salazar v. King, 822 F.3d 61, 82 (2d Cir. 2016) (quoting Bennett v.
Spear, 520 U.S. 154, 177–78 (1997)). The MC Rule satisfies both of
those elements.
First, the MC Rule is the culmination of a multi-year decisionmaking process as to what uses of methylene chloride are—and are
not—subject to immediate regulation under TSCA. It was published as
a final rule in the Federal Register, and parts of it are already in effect,
with other parts set to take effect before the briefing in this matter is
complete. See 40 C.F.R. §§ 751.105 (instituting consumer ban effective
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November 22, 2019), 751.107 (imposing notification requirements
beginning August 26, 2019).
Second, the MC Rule, including its exclusion of commercial uses
from the ban on methylene chloride paint strippers, has immediate
consequences that “directly affect the parties.” Salazar, 822 F.3d at 82
(citation omitted). Had EPA finalized the commercial use ban set forth
in its proposed rule, thousands of workers and bystanders would have
been protected from methylene chloride’s unreasonable risks starting
later this year. See 82 Fed. Reg. at 7529, JA____. Instead, EPA carved
those uses out of its final rule, leaving Petitioners’ members at
increased risk of cancer, heart failure, and sudden death. The MC Rule
is thus final agency action subject to judicial review under TSCA. See
15 U.S.C. § 2618.
While EPA has solicited comment, through an ANPRM, on
whether to propose alternate regulations for commercial uses of
methylene chloride paint strippers, “the possibility of future agency
action is not sufficient to foreclose review of a definitive action.” Animal

Legal Def. Fund v. Veneman, 469 F.3d 826, 837 (9th Cir. 2006), vacated
on other grounds, 490 F.3d 725 (9th Cir. 2007); Salazar, 822 F.3d at 84
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(finding agency action final “notwithstanding ‘[t]he possibility of further
proceedings in the agency’”) (citation omitted). The ANPRM does not
commit the Agency to act, or even propose a course of action. It is the
prelude to the prelude to a rule that has not yet been drafted and may
never be finalized, “the least responsive course short of inaction.” Pub.

Citizen Health Research Grp. v. FDA, 740 F.2d 21, 34 (D.C. Cir. 1984)
(citation omitted).
The ANPRM process is also irrelevant to the central issue in this
proceeding: whether the exclusion of workers from the MC Rule was
unlawful, arbitrary, and capricious. EPA has made a final
determination to exclude commercial users from that rule, which will
have immediate and direct effects on the parties regardless of what
regulations, if any, may emerge from the ANPRM. In short, the MC
Rule is final because it is “the currently-operative law and the ANPRM
does not change that.” Roman Catholic Archdiocese of N.Y. v. Sebelius,
907 F. Supp. 2d 310, 315 (E.D.N.Y. 2012); see also Appalachian Power

Co. v. EPA, 208 F.3d 1015, 1022 (D.C. Cir. 2000) (“The fact that a law
may be altered in the future has nothing to do with whether it is subject
to judicial review at the moment.”).
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Petitioners’ challenge to the MC Rule is also ripe. See Aquavella

v. Richardson, 437 F.2d 397, 403 (2d Cir. 1971) (describing ripeness and
finality as “related and often overlapping doctrines”). The only
constitutional element of the ripeness doctrine overlaps with the injuryin-fact requirement of Article III standing, and the two are often
addressed together. See, e.g., Nat’l Org. for Marriage, Inc. v. Walsh,
714 F.3d 682, 688 (2d Cir. 2013); Ross v. Bank of Am., N.A., 524 F.3d
217, 226 (2d Cir. 2008). Therefore, for the same reasons that
Petitioners have standing, their claims are constitutionally ripe.
The Supreme Court has cautioned against resolving cases on
“prudential ripeness” grounds, finding that discretionary doctrine to be
in “tension” with “a federal court’s obligation to hear and decide cases”
that satisfy Article III’s jurisdictional requirements. Susan B. Anthony

List v. Driehaus, 573 U.S. 149, 167 (2014) (citations omitted); Fowler v.
Guerin, 899 F.3d 1112, 1116 n.1 (9th Cir. 2018) (describing prudential
ripeness as a “disfavored” doctrine of questionable vitality). Delaying
review here would be particularly inappropriate for two reasons. First,
“Congress has emphatically declared a preference for immediate
review” by setting a sixty-day deadline to challenge TSCA rules. Gen.
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Elec. Co. v. EPA, 290 F.3d 377, 381 (D.C. Cir. 2002) (quoting George E.
Warren Corp. v. EPA, 159 F.3d 616, 622 (D.C. Cir. 1998)); see 15 U.S.C.
§ 2618(a)(1)(A). Second, delayed review would leave thousands of
people exposed to a deadly chemical, with no ability to challenge the
decision that left them at risk. For all of these reasons, the Court can,
and should, reach the merits without consideration of prudential
ripeness.
In the event the Court chooses to consider it, the Petition satisfies
the two-part prudential ripeness test. Prudential ripeness turns on
“the fitness of the issues for judicial decision and the hardship to the
parties of withholding court consideration.” Town of Rye v. Skinner,
907 F.2d 23, 24 (2d Cir. 1990) (citing Abbott Labs. v. Gardner, 387 U.S.
136, 149 (1967)). This Petition is fit for review because Petitioners’
challenges to the MC rule “are purely legal and may be decided without
further factual development.” Gary D. Peake Excavating Inc. v. Town

Bd. of the Town of Hancock, 93 F.3d 68, 72 (2d Cir. 1996). “[C]laims that
an agency’s action is arbitrary and capricious or contrary to law present
purely legal issues” to be resolved based on the record before the agency
at the time of its decision. Nat’l Ass’n of Home Builders v. U.S. Army
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Corps of Eng’rs, 417 F.3d 1272, 1282 (D.C. Cir. 2005) (citation omitted).
Accordingly, “[n]o further factual development is necessary to evaluate
[Petitioners’] challenge.” Id.
Where the first prong of the ripeness test is met and Congress has
expressed a preference for immediate review by providing a judicial
review provision in a statute, “no purpose is served by proceeding to the
second [or hardship] prong.” Gen. Elec. Co., 290 F.3d at 381 (quoting

George E. Warren Corp., 159 F.3d at 622). Here, because the petition is
fit for review and was commenced pursuant to TSCA’s sixty-day judicial
review provision, 15 U.S.C. § 2618, the Court need not consider the
hardships of deferring review. Even if hardship were relevant,
withholding court consideration of the MC Rule would impose
considerable harm on Petitioners, whose members will remain exposed
to methylene chloride’s unreasonable risks. This injury is “direct and
immediate,” as methylene chloride paint strippers remain available
today as a result of EPA’s commercial exclusion. Nat’l Org. for

Marriage, 714 F.3d at 691 (quoting N.Y. Civil Liberties Union v.
Grandeau, 528 F. 3d 122, 134 (2d Cir. 2008)). Petitioners’ challenge to
the MC Rule is therefore ripe.
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IV.

The MC Rule Should Be Remanded Without Vacatur
Petitioners do not challenge EPA’s ban on consumer uses of

methylene chloride paint strippers. To the contrary, Petitioners
support the consumer ban and contest EPA’s decision not to extend
those same protections to commercial users. Accordingly, if the Petition
is granted, this Court should remand the MC Rule to EPA without
vacatur, but with clear instructions to issue a revised final rule
consistent with the findings of its Risk Assessment.
Remand without vacatur is warranted when, as here, a rule is
inadequately protective but vacatur during remand would result in
additional risks to public health or the environment. See, e.g., NRDC v.

EPA, 808 F.3d 556, 584 (2d Cir. 2015) (leaving Clean Water Act permit
in place pending remand to address permit deficiencies); Advocates for

Highway & Auto Safety v. Fed. Motor Carrier Safety Admin., 429 F.3d
1136, 1151–52 (D.C. Cir. 2005) (remanding without vacatur a worker
safety rule that, “while plainly inadequate, may do some good”); Davis

Cty. Solid Waste Mgmt. v. EPA, 108 F.3d 1454, 1458–60 (D.C. Cir.
1997) (remanding air pollution guidelines without vacatur where
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“greater pollution emissions . . . would occur” if the guidelines were
vacated than if they were left in place).
CONCLUSION
For the foregoing reasons, the exclusion of commercial uses from
the MC Rule is unlawful, arbitrary, and capricious. Given the
imminent threat posed by methylene chloride and the number of people
at risk, Petitioners respectfully request that the Court remand the MC
Rule to EPA with instructions to issue a revised final rule under TSCA
Section 6(a) that is consistent with the findings of the Risk Assessment
and all applicable requirements of Sections 6 and 26 of TSCA within six
months.

Dated: October 16, 2019

Respectfully submitted,
s/ Jonathan Kalmuss-Katz
Jonathan Kalmuss-Katz
Eve C. Gartner
Earthjustice
48 Wall Street, 15th Floor
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15 U.S.C. § 2605(a)
(a) Scope of regulation
If the Administrator determines in accordance with subsection
(b)(4)(A) that the manufacture, processing, distribution in
commerce, use, or disposal of a chemical substance or mixture, or
that any combination of such activities, presents an unreasonable
risk of injury to health or the environment, the Administrator
shall by rule and subject to section 2617 of this title, and in
accordance with subsection (c)(2), apply one or more of the
following requirements to such substance or mixture to the extent
necessary so that the chemical substance or mixture no longer
presents such risk:
(1)

A requirement (A) prohibiting or otherwise restricting the
manufacturing, processing, or distribution in commerce of
such substance or mixture, or (B) limiting the amount of
such substance or mixture which may be manufactured,
processed, or distributed in commerce

(2)

A requirement—
(A) prohibiting or otherwise restricting the manufacture,
processing, or distribution in commerce of such substance or
mixture for (i) a particular use or (ii) a particular use in a
concentration in excess of a level specified by the
Administrator in the rule imposing the requirement, or
(B) limiting the amount of such substance or mixture which
may be manufactured, processed, or distributed in commerce
for (i) a particular use or (ii) a particular use in a
concentration in excess of a level specified by the
Administrator in the rule imposing the requirement.

(3)

A requirement that such substance or mixture or any article
containing such substance or mixture be marked with or
A1
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accompanied by clear and adequate minimum warnings and
instructions with respect to its use, distribution in
commerce, or disposal or with respect to any combination of
such activities. The form and content of such minimum
warnings and instructions shall be prescribed by the
Administrator.
(4)

A requirement that manufacturers and processors of such
substance or mixture make and retain records of the
processes used to manufacture or process such substance or
mixture or monitor or conduct tests which are reasonable
and necessary to assure compliance with the requirements of
any rule applicable under this subsection.

(5)

A requirement prohibiting or otherwise regulating any
manner or method of commercial use of such substance or
mixture.

(6)

(A) A requirement prohibiting or otherwise regulating any
manner or method of disposal of such substance or mixture,
or of any article containing such substance or mixture, by its
manufacturer or processor or by any other person who uses,
or disposes of, it for commercial purposes.
(B) A requirement under subparagraph (A) may not require
any person to take any action which would be in violation of
any law or requirement of, or in effect for, a State or political
subdivision, and shall require each person subject to it to
notify each State and political subdivision in which a
required disposal may occur of such disposal.

(7)

A requirement directing manufacturers or processors of such
substance or mixture (A) to give notice of such determination
to distributors in commerce of such substance or mixture
and, to the extent reasonably ascertainable, to other persons
in possession of such substance or mixture or exposed to
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such substance or mixture, (B) to give public notice of such
determination, and (C) to replace or repurchase such
substance or mixture as elected by the person to which the
requirement is directed.
Any requirement (or combination of requirements) imposed under
this subsection may be limited in application to specified
geographic areas.
***
15 U.S.C. § 2625(l)(4)
(4) Chemical substances with completed risk assessments.
With respect to a chemical substance listed in the 2014 update to
the TSCA Work Plan for Chemical Assessments for which the
Administrator has published a completed risk assessment prior to
June 22, 2016, the Administrator may publish proposed and final
rules under section 2605(a) of this title that are consistent with
the scope of the completed risk assessment for the chemical
substance and consistent with other applicable requirements of
section 2605 of this title.
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
LABOR COUNCIL FOR LATIN
AMERICAN ADVANCEMENT,
NATURAL RESOURCES DEFENSE
COUNCIL, INC., VERMONT PUBLIC
INTEREST RESEARCH GROUP,
SAFER CHEMICALS HEALTHY
FAMILIES, LAUREN ATKINS,
WENDY HARTLEY, and
HALOGENATED SOLVENTS
INDUSTRY ALLIANCE, INC.,
Petitioners,

Docket Nos. 19-1042(L),
19-1044(Con),
19-2329(Con)

v.
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY and
ANDREW R. WHEELER, as
Administrator of the United States
Environmental Protection Agency,
Respondents.

DECLARATION OF HECTOR E. SANCHEZ BARBA
I, Hector E. Sanchez Barba, hereby declare as follows:
1.

I am the Executive Director of Labor Council for Latin

American Advancement (“LCLAA”), a Petitioner in this matter. I have
served as LCLAA’s Executive Director for approximately 10 years. In
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this capacity, I am familiar with all aspects of LCLAA’s mission,
purpose, and activities. I submit this declaration in support of LCLAA’s
petition for review of a final rule, issued by the United States
Environmental Protection Agency (“EPA”), banning consumer but not
commercial uses of methylene chloride for paint and coating removal.

See Methylene Chloride; Regulation of Paint and Coating Removal for
Consumer Use Under TSCA Section 6(a), 84 Fed. Reg. 11,420 (March
27, 2019) (the “Methylene Chloride Rule”).
2.

I have a bachelor’s and a master’s degree in political science

from the University of Texas – El Paso. Before joining LCLAA, I was
the DC-Mexico Policy Education Director at Global Exchange and a
Policy and Community Liaison for the Education Trust. In 2014, I was
appointed by the president of the American Bar Association to the
Commission on Hispanic Legal Rights and Responsibilities, and from
2012-2018 I served as the chair of the National Hispanic Leadership
Agenda, a coalition of 46 leading national Latino organizations.
3.

LCLAA is a 501(c)(3) membership organization representing

the interests of approximately 2 million Latino workers in the American
Federation of Labor-Congress of Industrial Organizations (AFL-CIO),

A5
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The Change to Win Federation, Independent Unions and all its
membership. LCLAA’s headquarters is in Washington D.C., and it has
more than 50 chapters across the country.
4.

As part of its mission, LCLAA focuses on protecting its

members from occupational and environmental health and safety
threats and advocating for stronger governmental safeguards against
workplace hazards.
5.

Many of LCLAA’s members work with or are exposed to

harmful chemicals on a daily basis. One such chemical is methylene
chloride, a deadly solvent used for paint and coating removal.
According to EPA, 32,000 workers are exposed to methylene chloride
paint strippers each year, including painters, auto refinishers, bathtub
refinishers, and more. LCLAA has members in those fields, who are at
risk of exposure to methylene chloride.
6.

When EPA proposed a ban on commercial and consumer

uses of methylene chloride paint strippers, it wrote that “Hispanic and
foreign-born workers, who may have limited English proficiency, are
disproportionately overrepresented in construction trades, in which
methylene chloride is used for paint and coating removal. Because they
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are disproportionately overrepresented in this industry, these
populations are disproportionately exposed to methylene chloride
during paint and coating removal, and are disproportionately at risk.”
82 Fed. 7485 (Jan. 19, 2017). EPA has thus acknowledged that the very
populations represented by LCLAA—Latino workers, many of whom
are immigrants who speak English as a second language, if at all—face
the greatest risks from methylene chloride paint strippers.
7.

LCLAA supported EPA’s proposed ban because of methylene

chloride’s disproportionate impact on its members and other Latino
workers. In February 2019, after EPA had delayed the finalization of
that ban for two years, LCLAA filed suit in the United States District
Court for the Southern District of New York, challenging EPA’s
violation of its non-discretionary duty to protect the workers and
consumers from methylene chloride’s unreasonable risks.
8.

One month later, EPA finalized its methylene chloride ban

for consumers only, abandoning its proposed ban on commercial uses
and leaving thousands of workers and bystanders at risk. The final
Methylene Chloride Rule offers no protection for LCLAA’s members and
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other commercial users of methylene chloride paint strippers, despite
EPA’s finding that commercial uses presents the greatest health risks.
9.

In the absence of a ban, LCLAA’s members will continue to

be exposed to a chemical that is known to cause cancer, heart failure,
and sudden death. Moreover, as described in the accompanying
affidavits of LCLAA members Mike Merda and Pedro Miramontes,
LCLAA members often lack the ability to select the paint stripping
products they use at work, and are instead required to use whatever
products are provided by their employers or supervisors. Therefore, as
long as methylene chloride paint strippers remain available in
commerce, LCLAA’s members are at risk.
10.

On the same day that it finalized its consumer-only

methylene chloride ban, EPA released an Advanced Notice of Proposed
Rulemaking soliciting comment on whether to propose a certification,
training, and limited access program for commercial uses of methylene
chloride paint strippers. However, EPA has not committed to proposing
or to finalizing such a program, and it has not extended any protections
to workers while EPA considers whether to begin a lengthy, new
rulemaking process.
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11.

A certification, training, and limited access program would

not provide the same level of protection as EPA’s proposed ban. As EPA
has found, warning labels and the use of respirators and other
protective equipment are not sufficient to prevent methylene chloride’s
unreasonable risks. Instead, workers have died while wearing
respirators and using paint strippers that already bear detailed
warning labels. A certification, training, and limited access program is
particularly ineffective for immigrant workers who speak limited
English and are less likely to have the ability to control their working
conditions. The only way to fully protect those workers is to ban the
production and sale of methylene chloride paint strippers.
12.

EPA’s final rule will leave workers who use or are exposed to

methylene chloride paint strippers, including LCLAA’s members, at
risk. LCLAA filed this petition to protect those members and to prevent
avoidable deaths from exposure to methylene chloride paint strippers.
We respectfully ask the Court to remand the Methylene Chloride Rule
to EPA with instructions to finalize protections for commercial users of
methylene chloride paint strippers.
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Pursuant to 28 U.S.C. § 1746, I declare under the penalty of
perjury that the foregoing is true and correct, to the best of my
knowledge, information, and belief.
Executed this 11th day of October 2019, in Washington, DC.

AlO
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
LABOR COUNCIL FOR LATIN
AMERICAN ADVANCEMENT,
NATURAL RESOURCES DEFENSE
COUNCIL, INC., VERMONT PUBLIC
INTEREST RESEARCH GROUP,
SAFER CHEMICALS HEALTHY
FAMILIES, LAUREN ATKINS,
WENDY HARTLEY, and
HALOGENATED SOLVENTS
INDUSTRY ALLIANCE, INC.,
Petitioners,

Docket Nos. 19-1042(L),
19-1044(Con),
19-2329(Con)

v.
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY and
ANDREW R. WHEELER, as
Administrator of the United States
Environmental Protection Agency,
Respondents.

DECLARATION OF MIKE MERDA
I, Mike Merda, hereby declare as follows:
1.

I have been a painter for approximately four decades, since I

was 16 years old. I am a member of the Labor Council for Latin
American Advancement (“LCLAA”) and of Local Union 147, District

A11

Case 19-1042, Document 117-2, 10/16/2019, 2680538, Page15 of 47

Council 14 of the International Union of Painters and Allied Trades
(“IUPAT”) in Chicago, Illinois. I submit this declaration in support of
LCLAA’s petition for review of a final rule, issued by the United States
Environmental Protection Agency (“EPA”), banning consumer but not
commercial uses of methylene chloride for paint and coating removal.
2.

I am currently employed by the Metropolitan Pier and

Exposition Authority, working as a painter and refinisher at the
McCormick Place convention center in Chicago. I have worked in this
position since 1999. Before then, I owned my own business for nearly
20 years, performing painting and refinishing services in residential
and commercial buildings.
3.

Paint and refinishing go hand in hand, since older coatings

or layers of paint must often be removed from a surface before a new
finish or coat of paint can be applied. As a painter and refinisher, I am
familiar with different types of paints and coating removal products
(“paint strippers”). I have used paint strippers hundreds of times to
remove paint and finishes from cabinets, doors, and other wood
surfaces. Many of these paint strippers contained methylene chloride.
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4.

Methylene chloride is a toxic chemical. Even when wearing

a respirator and protective gloves, I often feel short of breath while
using methylene paint strippers, and my hands often feel numb. I have
also experienced skin burns as a result of methylene chloride paint
strippers, despite wearing gloves.
5.

In my current role, I use paint strippers to refinish desks and

other wooden surfaces. I do not select the paint stripping products that I
use; instead, they are provided to me by my supervisor. I am required to
use the products I am given, and I am exposed to whatever chemicals
those products contain, including methylene chloride.
6.

I am aware of the risks associated with methylene chloride,

and I am concerned about my exposures to methylene chloride paint
strippers, as well as the risks to other painters who are just beginning
their careers. With non-methylene chloride paint strippers available,
workers should not have to place their health at risk to do their jobs. I
therefore support LCLAA’s efforts to regulate commercial uses of
methylene chloride for paint and coating removal.
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Pursuant to 28 U.S.C. § 1746, I declare under the penalty of
perjury that the foregoing is true and correct, to the best of my
knowledge, information, and belief.
Executed this 14th day of October 2019, in Chicago, Illinois.

__________________
Mike Merda
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
LABOR COUNCIL FOR LATIN
AMERICAN ADVANCEMENT,
NATURAL RESOURCES DEFENSE
COUNCIL, INC., VERMONT PUBLIC
INTEREST RESEARCH GROUP,
SAFER CHEMICALS HEALTHY
FAMILIES, LAUREN ATKINS,
WENDY HARTLEY, and
HALOGENATED SOLVENTS
INDUSTRY ALLIANCE, INC.,
Petitioners,

Docket Nos. 19-1042(L),
19-1044(Con),
19-2329(Con)

v.
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY and
ANDREW R. WHEELER, as
Administrator of the United States
Environmental Protection Agency,
Respondents.

DECLARATION OF PEDRO MIRAMONTES
I, Pedro Miramontes, hereby declare as follows:
1.

I am a painter’s apprentice, a position I have held for the last

two years. I am also a member of the Labor Council for Latin American
Advancement (“LCLAA”) and of Local Union 184, District Council 14 of
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the International Union of Painters and Allied Trades (“IUPAT”) in
Chicago, Illinois. I submit this declaration in support of LCLAA’s
petition for review of a final rule, issued by the United States
Environmental Protection Agency (“EPA”), banning consumer but not
commercial uses of methylene chloride for paint and coating removal.
2.

An apprenticeship is an approximately three-year position

for workers entering the painting trade. During this period,
apprentices work within their field and receive training from the
IUPAT.
3.

I am an employee of All-Tech Decorating Company, a

company that specializes in commercial, industrial, residential painting
and specialty coating applications. Through All-Tech, I am assigned to
painting jobs that can last from one week to several months. I work as
part of a crew, often alongside other tradespeople on the same project.
4.

As a result of my training and experience, I am familiar with

paints and with paint and coating removal products (“paint strippers”).
In my current role, however, I do not select my own paints or paint
stripping products. Instead, I am provided a box by the foreman of the
job containing all of the products that are needed for the job. I am
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required to use the products I am given, and I am exposed to whatever
chemicals those products contain.
5.

Painter strippers remove paints or coatings from a surface

prior to repainting or refinishing it. As a painter, I am potentially
exposed not only to the paint stripping products that I may be directed to
use, but also to the paint strippers used by others on the same job site.
On many jobs, it is common to have two or more painters working in the
same room or adjoining rooms.
6.

I understand the methylene chloride is widely used in paint

stripping products, and that inhalation of methylene chloride is
associated with a range of harms, including sudden death. I also
understand that EPA has found that methylene chloride paint strippers
present risks not only to the workers who use them, but also other
workers and bystanders nearby. As a painter, I am at greater risk of
exposure to methylene chloride paint strippers. I therefore support
LCLAA’s efforts to regulate commercial uses of methylene chloride for
paint and coating removal.
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Pursuant to 28 U.S.C. § 1746, I declare under the penalty of
perjury that the foregoing is true and correct, to the best of my
knowledge, information, and belief.
Executed this 14th day of October 2019, in Chicago, Illinois.

____________________
Pedro Miramontes
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DECLARATION OF ALEXANDRA HERNANDEZ

I, Alexandra Hernandez, do hereby affirm and state:
1.

I am the Deputy Director of Membership for the Natural

Resources Defense Council (NRDC). I have served in this position since
January 2017.
2.

My duties include supervising the preparation of materials

that NRDC distributes to members and prospective members. Those
materials describe NRDC and identify its mission.
3.

NRDC is a membership organization incorporated under the

laws of the State of New York. It is recognized as a not-for-profit
corporation under section 501 (c)(3) of the United States Internal
Revenue Code.
4.

NRDC currently has approximately 408,000 members in the

United States. There are NRDC members residing in each of the fifty
United States and in the District of Columbia.
5.

When an individual becomes a member of NRDC, he or she

authorizes NRDC to take legal action on his or her behalf to protect the
environment and public health.
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6.

NRDC's mission statement declares that the organization's

purpose is "to safeguard the Earth: its people, its plants and animals,
and the natural RyRtems on which all life depends ." NRDC's mission
includes the protection of human health and the environment from toxic
chemical substances.
7.

Protecting human health from the adverse effects of toxic

substances exemplifies NRDC's work. NRDC has sought for years to
limit human exposure to unsafe chemicals, and has undertaken both
public advocacy and litigation aimed at limiting human exposure to
chemicals found in commercially available products. NRDC encouraged
the Environmental Protection Agency to adopt regulations restricting
the use of methylene chloride in paint removal products, and has
campaigned to encourage retailers to refrain from selling those
products.
8.

NRDC and its member interests in protecting health and the

environment from the unreasonable risk presented by paint removers
containing methylene chloride would be advanced if the Environmental
Protection Agency prohibited the commercial use of methylene chloride
in paint removal products.
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I declare under penalty of perjury that the foregoing is true and
correct to the best of my knowledge, information, and belief.

Dated: New York, New York
October 15, 2019
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DECLARATION OF CARRIE ELSTON TUNICK
I, Carrie Elston Tunick, state as follows:
1.

I am a member of the Natural Resources Defense Council (NRDC). I first became

a member in December 2004.
2.

I live with my husband and our two children in New York City. We live in an

apartment that borders several neighboring units.
3.

My building has had issues with fumes traveling between units. All the

apartments in my building have working fireplaces. Shortly after moving in, we discovered a
leak in our chimney flue that allowed smoke from our fireplace into another unit.
4.

My husband has asthma. As soon as we moved into our apartment, my husband

had trouble breathfog in a way he had never before experienced. We tried everything we could
think of that might affect the indoor air quality-for example, we had mold testing done and we
replaced our heater. But nothing we did helped my husband's symptoms.
5.

I later learned that around the time we moved in, my downstairs neighbor had

used a paint stripper on her walls to prepare the unit for sale. Our apartments have 18-foot-tall
ceilings and exposed brick walls. so there is a lot of porous surface area to cover.
6.

I tried to contact my former neighbor after she sold her apartment, but she was

standoffish and would not tell me what chemicals were used in the unit. I think she probably
used a strong chemical paint strip~r.
7.

Because we could find no other explanation for my husband's illness, I believe

that my downstairs neighbor's use of a paint stripper may have caused his breathing problems. I
suspect that the chemicals could have soaked into my neighbor's brick wall 'and evaporated into

our apartment over time.

1

~

_::·.

-
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8.

I have heard about people dying from inhaling the potent fumes from methylene

chloride-based paint strippers. Despite these risks, my building does not restrict what chemicals
residents can use to renovate their apartments, other than prohibiting the use of like lead paint
that are legally restricted.
9.

I worry that my husband would have another serious reaction if any of my

neighbors or their contractors used paint strippers containing methylene chloride just one wall or
one floor away. I am also concerned about my children being exposed to this potentially toxic
chemical.
10.

I support restrictions on the use of methylene chloride paint strippers in

commercial renovation or consumer DIY renovation projects. Regulations restricting the sale and
use of these chemicals would reduce the risk that we face of being exposed to methylene chloride
in our home.
*

*

*

Executed this~ day of June, 2019.
I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

~2~
Carrie Elston Tunick

2

•
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DECLARATION OF KRISTEN YOUNGMAN
I, Kristen Youngman, state as follows:
1.

I am a member of the Natural Resources Defense Council (NRDC). I first became

a member in November 2016.
2.

I live in the West Loop neighborhood of Chicago, IL. My apartment building is an

older construction within the meatpacking district of the city and has since been renovated
extensively for residential units. The past few years have seen an influx of residents moving in
and renovating apartment and condominium units in the neighborhood.
3.

My apartment building contains 180 units across five floors. I live on the fourth

floor of the building, and border four units: two on either side, one above, and one below my
unit.
4.

I notice consistent renovation and repainting of units within my building. Within

the last year, the building management hired a contractor to repaint all of the windows and
balconies. Each condominium in the building is privately owned, and owners can hire any
contractor or renovation service they would like. The management company is tasked with
approving contractor work but does not enforce this regulation. The Board of Directors of the
building does not typically involve itself in unit renovation work unless it is structural.
5.

The units within the building have poor insulation that allows for fumes to enter

the hallways, common areas, and neighboring units. The walls are made of drywall, and there is
also poor ventilation throughout the building. As I walk down the hallway, I can smell chemical
fumes from units on my floor and floors above or below me. When I wait for the elevator, I often
notice a strong chemical smell and wonder if it is due to a flammable substance. I notice the
smell of chemicals approximately 2-3 times a month in my hallway or near my unit.

1
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6.

I have two young children: an eight-week old infant and a two-year old child.

When I am leaving my apartment alone , I can choose to take the stairway to avoid the strong
chemical smell near the elevator, but I cannot take the stairs when I am pushing a stroller with
my children. Their immune systems are still developing, and I wouy that the fumes that they
inhale are dangerous for their health. I am concerned that the chemical smells I notice in my
building may indicate the use of a potentially toxic chemical , such as methylene chloride.
7.

I support efforts to restrict the sale and use of methylene chloride-based paint

removers, and believe that such restrictions would decrease the risk of me or my famil y
encountering methylene chloride fumes in our home.

*

*

*

Executed this 21st day of June, 201 9 .

I declare under penalty of petjury that the foregoing is true and couect to the best of my
knowledge and belief.

#:,J- u~,--Kristen Youn~ ~

2
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

HALOGENATED SOLVENTS
INDUSTRY ALLIANCE, INC.,
Petitioner,
V.

U.S. ENVIRONMENTAL
PROTECTION AGENCY, AND
ANDREW R. WHEELER,
ADMINISTRATOR, U.S.
ENVIRONMENTAL PROTECTION
AGENCY

Respondents.

)
)
)
)
)
)
)

) No. 19-1115

)
)
)
)
)
)

DECLARATION OF PAUL BURNS IN SUPPORT OF MOTION TO
INTERVENE OF VERMONT PUBLIC INTEREST RESEARCH GROUP
I, Paul Bums, do hereby declare as follows:
1.

I am the Executive Director of the Vermont Public Interest Research

Group (VPIRG). I have personal knowledge of the matters stated herein and, if
called as a witness, could and would testify competently thereto.
2.

VPIRG is a tax-exempt, nonprofit membership organization that is

incorporated under the laws of the State of Vermont. VPIRG was established in
1972 and is Vermont's largest environmental and consumer advocacy
1
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organization. VPIRG has approximately 55,000 members and supporters
throughout Vermont who have been active with the organization. VPIRG's
mission is to promote and protect the health and well-being of Vermont's
environment, people, and locally based economy by informing and mobilizing
citizens statewide. Ensuring the proper regulation of toxic chemicals in
Vermont falls well within this mission.
3.

For forty-five years, VPIRG has brought the voice of average

Vermont citizens to public policy debates concerning the environment, health
care, consumer protection, and democracy. As part of our work on toxic
chemicals, VPIRG has authored reports detailing chemical exposure among
Vermonters and spearheaded multiple campaigns to reduce human exposure to
toxins.
4.

VPIRG has long been at the forefront of toxic chemical reform at the

state level, seeking to strengthen individual toxic chemical regulations, while
maintaining a larger goal of enacting comprehensive chemical reform in
Vermont. In 2007, VPIRG helped to form the Alliance for a Clean and Healthy
Vermont, a coalition of public health advocates, environmental groups, medical
professionals and others engaged in working to reduce Vermonters' exposure to
toxic chemicals. In 2009, the Alliance released a report entitled "Toxic
Exposure in the Green Mountain State" studying Vermonters' exposure to
2
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chemicals. The data compiled for this report illustrated conclusively that toxic
chemicals are in fact present in the blood of Vermonters at levels suspected of
causing human health problems. 1
5.

In addition to producing reports detailing Vermonters' exposure to

toxic chemicals, VPIRG actively participates in the regulatory and legislative
process at the state and federal level, advocating for stronger toxic chemical
restrictions. As understanding of and concern about the threat posed by toxic
chemicals has grown, VPIRG has worked successfully to pass policies in
Vermont that either banned or strictly regulated the use of toxic chemicals in a
wide range of consumer products.
6.

As part of our focus on toxic chemicals, VPIRG works closely with

national Safer Chemicals, Healthy Families (SCHF) campaign. Through this
partnership, we are able to use our influence to bring about progress at the
federal level that protects the interests and health of our members here in
Vermont.
7.

As a coalition partner with SCHF, we supported legislative efforts to

strengthen the Toxic Substances Control Act (TSCA) and we have continued to
lend our voice to SCHF's initiatives to assure effective and protective

Alliance for a Clean and Healthy Vermont, Toxic Exposures in the Green
Mountain State (2009)
1

3
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implementation of the new law by signing on to comments and other
communications to the Environmental Protection Agency (EPA) on its
proposed rules and other actions under the new law. VPIRG's recent efforts to
improve national toxic chemical regulations are a direct extension of our
longstanding commitment to increasing transparency in the marketplace and
ensuring a safe and healthy environment forVermont residents. When
necessary, VPIRG engages in public interest litigation to protect its members'
interests in health, safety and the environment. For example, we are one of the
petitioners in a Ninth Circuit case challenging EPA regulations for risk
evaluations under TSCA.
8.

A priority forVPIRG and its members over the last few years has

been the protection ofVermont residents from the health risks presented by the
use of methylene chloride (MC) for paint and coating removal. MC has been a
ubiquitous component of paint removal products sold in retail stores in
Vermont. The manyVermonters who purchase paint removers for household
renovation projects have thus been exposed to MC, along with their guests and
family members. Also,Vermont consumers have been exposed to these
products during commercial repair and remodeling jobs in their homes or places
of business, as haveVermonters who work for contractors performing these
jobs. These exposed individuals include members ofVPIRG.
4
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9.

Our concern about MC paint and coating removal products arose

when we learned that these products are linked to several well-documented and
serious adverse health effects. Based on EPA's risk assessment, inhaling MC
fumes causes carbon monoxide to build up rapidly in the blood, leading to heart
failure, loss of consciousness, coma, and death. According to an analysis by
SCHF, over 60 deaths have been attributed .to asphyxiation from acute exposure
to MC (and probably many more that are unreported or attributed to other
causes). EPA has found that acute exposure can also cause neurological effects
such as incapacitation and loss of consciousness and that MC is likely to be
carcinogenic in humans with a mutagenic cause of action. Cancers attributed to
MC by EPA include brain and liver cancer, non-Hodgkin lymphoma, multiple
myeloma and liver and lung tumors.
10.

Because of these serious concerns, we were a signatory to detailed

comments developed by SCHF in support of EPA' s January 19, 2017 proposal
under TSCA to ban the manufacture and sale of MC paint removal products for
both commercial and consumer uses. After EPA was slow to finalize this
proposal despite at least four additional deaths from use of MC-based paint
removers, we joined with SCHF and the mothers of two of the decedents to
compel action by the Agency. Thus, on October 31, 2018, we signed a letter to
then-Acting EPA Administrator, defendant Wheeler, under TSCA section
5
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20(b)(2) putting him on notice of our intent to sue EPA to compel it to perform
mandatory duties under sections 6(a) and 7 ofTSCA. When EPA still did not
act, VPIRG, SCHF and the two mothers filed suit under section 20 ofTSCA on
January 14, 2019 in the District Court for the District of Vermont. Vermont
Public Interest Research Group v. United States Environmental Protection
Agency, 19-cv-00009 (D. Vt.).

11.

After EPA finalized the ban on consumer use of MC paint removers

on March 27, 2019, we agreed to voluntarily dismiss our district court case.
However, on April 18, 2019, the four parties then filed a petition for review of
the final rule with the Second Circuit Court of Appeals challenging the failure.
of the final rule to prohibit commercial use ofMC-based products. Vermont
Public Interest Research Group et al v. United States Environmental Protection
Agency (No. 19-1044).

12.

On May 24, 2019, the Halogenated Solvents Industry Alliance

(HSIA), representing manufacturers and users of MC, filed a petition for review
of the final EPA rule banning consumer use of MC paint removers in the Court
of Appeals for the District of Columbia Circuit. Since the HSIA petition puts
the validity of the EPA rule at risk and opens the door to a court decision
allowing continued sale of MC-containing paint and coating removal products
at retail establishments, VPIRG decided to seek intervention to protect the
6
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interest of our members. If this Court were to rule in HSIA's favor and vacate
the EPA rule, consumers in Vermont would be exposed to the risks of these
products during their own use activities or as a guest or family member in
homes or other buildings where the products are being applied. These
consumers would include VPIRG members. Without the protections of the EPA
rule, these individuals could experience serious adverse health effects, including
death, coma or incapacitation as well as long-term harms such as cancer and
liver damage.
13.

I also do not believe that our members' interests would be adequately

represented by respondent EPA. After the Agency's foot-dragging, resistance to
issuing the final rule and failure to protect workers under that rule, VPIRG
believes the Agency's perspective on the risks of MC is very different from our
own and will not reflect the concerns of the consumers represented by VPIRG
who face the very serious health consequences of MC exposure.

I declare under penalty of perjury that the foregoing is true and correct to the best
ofmy knowledge and belief.

r ,cUT~HIS _.!: !:___ DAY of JUNE 201 9

\~

--'---

~~

~

PAUL BURNS

7

A32

Case 19-1042, Document 117-2, 10/16/2019, 2680538, Page36 of 47

IN T JI E UN ITE D TATES CO RT OF A PP EAL
FOR T HE D ISTRI CT OF COLUi\IBIA C I RCU IT
)

llALOGE ATED SOLVENTS
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)

)
)

P etlfJ011er,

)
)
)
)
)

V

E1 V IRO t ME TAL
PROTECTlO AGE CY, and
A DREW R. WHEELER,
Adm inistrator, U Environ mental
Protection Agency,

U

0 . 19 -11 15

)
)
)
)
)

)

DECLARATION AMANDA COLE
l, Amanda Cole, state as fol lows:
1.

I am the current Performance Director at Ve1mont Publi c Interest

Research Group (VP IRG) . I have been serving there since May 20 19 .
2.

J have been a member of VPlRG since August 20 17 .

3.

J currently live in Burl ington, Vermont with th ree other room mates in a

house that has been con ve1ied into apartment un its I moved in to this apartmen t in Jun e
20 19 There are tvvo other units in the bu ilding an d I live in the bottom unit Tam fairly

confident the house it at least 30 years old.
4.

There have been no renovations during my one month of livi ng there

However prior to moving in, the landlord redid t'h e fl oors and repai nted the walls. The
landlord did the wall s himself but con tracted out to have the floors redone. Paint and
coating removers were presum ably used for both projects.
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5.

Upon moving into the unit,

my roommates and myself noticed the paint

was still wet. \Ve suspect the renovations had been done right before we moved in.

6

Given the age of the bL1ilding, 1 expect further renovations will be made to

my walls, trimmings, and doors, requiring repainting of existing surfaces, including the
use of pai nl strippers to remove current coatings . OU1i ng these projects, the ty pe of paint
remo\'er used woul d be outside my control and would be selected by the land lord or
contractor without necessari ly consu lting or informing me.

7.

Si nce EPA has banned the sale of methylene chloride paint strippers to

retailers, I would now be protected from exposure to this chemi cal during renovation
project . However, if the EPA ban is no longer in effect, the landlord or his contractor
would be able to use methylene chloride paint strippers without my knowledge or
consent. l f thi s occurs, my healt h would be at ri sk duri ng the period w hen I am present i n
my apartment and exposed to fumes from paint st ri pper appl icati on. I understand that
methylene chlori de is known to cause asphyxiation leadi ng to coma or death, several
types of cancer and other harmful health effects and that EPA believes that con umers
wbo are present du ring paint remova l operations are at unacceptable risk I would be very
concerned if the EPA ban is el i mi nated and Tam no longer protected from methylene
chl ori de exposure.

8.

I should also point out that paint removers could be used for renovati on

to other apartments in my building w ithout my knowledge or consent and I coul d be

exposed to the fumes from these pai nt removers when entering or leavi ng my apartment
or visiti ng other building occupan ts. This is an additional re<1son why 1 would be at
signifi cant risk if the EPA methy lene chloride ban were elimina ted .
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X

E,ecuted th i s day

X

X

or July 9, 2019.

I declare under penalty of perJury that the foregoing is true and corrccl 10 the best
of my kno\\'lcdgc and bel ief.

Amanda Cole
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I N T llE N I TE D TATES CO RT OF AP PEALS
FOR T H £ DISTRI CT OF OLLli\ lBIA C IR CU IT

HA LOGE 1ATED SOL\'EJ T
l:i'\D TRY ALLIA rcE, l C,

)

)
)
)
)

Pe1it1011a.
\'

E \'l RO lE TAL
PROTECTL01 GE CY, and
A 'DREW R. WHEELER.
dmini strator, U En vironmental
Protection Agency,
Re.,pm1de11ts.

)
)
)
)
)
)
)
)

o 19-1115

)
)

DEC LARAT ION OF KAYLEY OLSO N
l , Kayley Ol son, state as fol lows·
1.

(VP1RG)

I am a current legal intern ar Vermont Public Interest Research Group

r have served in this position since May 2019. The statements on thi s

declaration are based on my personal kno\~ ledge.
2

I am also a member of VPIRG I fir t became a member of VPffi.G in July

3.

I live by mysel f in Sou th Royal ton, Vermont in an apartment building that

2019

has a tota l of six units The apartment bu ilding i1self is very old lt was ori ginal ly a
farmhouse that has since been updated to apartments to house tudcnts at the local law
school
4.

There have been con tinuous renovations to my apa rtment building since I

moved in in August of 2018 Upon my arrival , the property manager tnstructed me that
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the apartment,, as not ready and the) had to continue renovating it. After an extra day of
reno\ations. l mO\ed in. For the next month and a half they would continue to renovate
111}

apartment They did various work such as [i..;ing the pipes, re-carpeting the floors,

sanding and staining the hardwood floors, and touching up paint. During these
renovations l was frequently there, as they would work on my apartment while I was in
class and wou ld come home in between classes I was present on mul tiple occasions
,,here they were doing work It is po sib le that I was e;-<posed to methylene chloride paint
removers on several occasions without my knowledge.
5.

Currently my door, window and wal l trimm ings have chipped paint. I

would not be surpri ed that my landlord would want to strip the paint and repa int it. I
have no con trol over which paint strippers would be used for this project and wou ld
probably not know. Thus, it would be out of my control to prevent the landlord from
using a methylene chloride based paint stripper. Furthermore I may be exposed to the use
of methylene chloride since I have walked in on renovation projects before. I am
concerned because reports have come out that methylene chloride is li nked ro cause death
and other serious health problems. This is an unacceptable health ri sk that l shou ld not
have to endure.
7.

1 may also be exposed to the toxicity of rnethylene chlori de not in my ov,n

unit but others My landlord could renovate other units in my apartment building \Vithout
my knowledge. r could be exposed to the fum es from the methylene chloride and its
toxicity even if it is used in other units.
8.

I support the efforts to restrict the use of methylene chloride based pa int

strippers and believe that such restri ctions woul d reduce the ri k of my exposure to
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methylene chloride since I have no control

O\'er

\\hich products the contractors may use

and could potentially expose myself to it.
*

*

*

Executed this day of July 8, 2019.
I declare under penalty of perjury that the foregoing is true and correct to the best
of my knowledge and belief

~~
{/

Kayley Olson
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I~ T HE UN ITE D STATES CO URT OF APPEALS
FOR T H E DISTRICT OF COLUMBIA C IRC r lT
llALOGE ATED SOL VE TS
1 OU TRY AL LI A CE, 11 C ,
Pe1i1io11er.
V

)

)
)
)
)
)
)

U . E 1VlR.O ME 'TAL

)

PROTECTI01 AGENCY. and
A fDREW R. WI lEELER,
Adm inistrator, U.S Environmental
Protection Agency,

)
)

Respo11de11ts.

No 19-1115

)

)
)
)
)

DECLARATIO N OF MAEVE POW ER
I, Maeve Power, state as fo llows:
I.

I am the current Campaign and Onboa rding Di rector as well as the Clean

energy Associate for Vermont Pub lic Interest Research Group (VP IRG). I have served in
thi s position since May of 20 18
2.

I have been a member of VPIRG since May of 2018.

3

I currentl y li ve in Burlington, Vermont is an apartment building" i1h two

other room mates. I moved into this unit in June of20 19 There are two other un its in the
building. I live in the middle unit. The bu ilding itself is most likely 100 years old.
4

Prior to movi ng into my un it, the land lord had contracted out to a thi rd

party to renovate th e bathroom . During this work, the bathroom was completely
repainted, probably after a pa int remover \\as used lo strip off the existing paint coal.
5.

While living in this unit I have noti ced that there is some paint chipping
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around the,, indows l expect that the landlord wi ll add ress th e chipping paint by
repainting some or all or the apartment either himself or by contract ing out lo a third
party
6

Due to the age of the building, it is likely that there "'ill be future

renovations to my units and others. These renovations woul d likely include a new paint
job / Pai nt strippers with a methylene chloride based could very wel l be used in these
projects
7.

As a renter I do not have control over which third party my land lord

decides to contract out to or what paint removers are used and would probab ly not even
know if a remover containing methylene chloride is being applied Due to this, I could be
exposed to methylene chloride wi thout my knowledge or control. This would pose a
seri ous risk ro my health, which I coul d not avoid.
8.

Even if the landlord does not renovate my specific unit, het could renovate

other units using the methylene chloride based paint stripper. Twil l still be affected
because the fumes could draft into my apartment or hal ls and entrances and cause
detrimental health effects In this scenario my landlord would not need my consent and it
would be done without my knowledge.
9.

1 am concerned that I may potentially be exposed to methylene chloride

paint st rippers I am especially concerned si nce there ha,·e been reports that link
methylene chloride to mul tiple health ri sks including the risk of death I believe that the
possibility of exposure to methylene ch loride is an unacceptable ri sk and the EPA should
fun her restrict the use of methylene chloride to protect con umers
X
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E,eculcd this <la,.,

or Jul,. 9 1\ '.!O 19.
1

I declare under penally or pctJUr) that the foregoing 1s true and correct to the bcsl
ol

.

111,

kmm ledge
.... and bcl tel".

f\.1ac\ c
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lN T H E NITED STAT E CO RT OF APPEA LS
FOR T H E DISTRl CT 017 COL l\lBIA Cl RCU IT

H LOGEN TED OLVE T
IN DUSTRY ALLIA CE, l C. ,
Perir1011er,
V.

S. £ VlRO ME1 TAL
PROTECT!O t AGE CY, and
A DR.EvV R. WI fEELER,
Administrator, U.S. Environmental
Protection Agency,

)
)
)

)
)
)
)
)
)
)
)

0.

19-1115

)
)
)
)

Respo11de11ts.

DECLARATION OF BEN TRUEAX

J, Ben Treaux, state as follows:
I.

Jam the curren t Logistics Director al Vennont Public Interest Research

Group (VPIRG). r have served in thi s position si nce Apri l of 20 19. The statements of this
declaration are based on my personal knowledge.
2.

I am a current member of VP!RG. I have been a member since July 2018.

3.

r li ve in an apartment with two other roommates in Burlington, Vennont.

The apartment building has at least four other units. My unit is on the top floor. I am
unaware of v,hen the apartment bui lding was first built but it is very old.
4.

There have been no renovat ions to my apart ment si nce I moved in in June

2019, however, there is an obvious need for regular mai ntenance based on the age of the
building and evidence of chipping of paint around ,vindow trimmings and around the
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doorframe. l would expect that the landlord will repaint the apartment to address these
issues and use paint remo"er to strip away the existing coal of paint.

5.

Whether the landlord repaints the apartment on his own or bri ngs i n a

contractor, l would not expect to be notified or consu lted in advance about the paint
stripping product that is used Thus, T could be exposed to met hylene ch loride without my
knowledge and any opportunity to object
6.

J\ ly landlord or bi s contractors cou ld also use methylene chloride based

paint strippers without my knowledge or consent by renovating other units. The toxic
fumes from methylene chl oride could dri ft into my unit or hallways or entrance areas and
would pose the same threat to my health as if i t were being used in my own unit.

7. Exposure to methylene chloride wou ld concern me greatly because of the
numerous deaths caused by this chemical and the many studi es that show the seri ous
health problems that stem from exposu re.

lf the EP the ban on methylene chloride, it

would create a huge risk to my health.

6.

r uppon the efforts to restrict the use or methylene ch loride based paint

stripper; and belie\ e that such re uiction \\'Ould reduce the ,i k of my exposure to
mcth) !enc ch loride si nce I ha\'e no control O\'Cr \\'hich paint remo, er· used b~ 111'.)
la ndlord and hi s contractors and could be c, posed to methylene ch loride \\'ithout

knO\\ ledge ..

E\.CCUtC<.l lhic; day of JUI} 9'h, 2019.
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I declare und er penalty

or perjury Lha t the foregoing is Lruc and correct lo the be

or my kno\\ ledge and belief.

Ben T ruca\:
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